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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

ORIGINAL APPLICATION NO. 756 OF 2023

IN THE MATTER OF:

SACHIN TYAGI & ORS. ...Applicant(s)
-Versus-

RITESH SHARMA & ORS. ...Respondent(s)

RESPONSE ON BEHLAF OF RESPONDENT NO. 5 M/s ROYAL

CONSTRUCTION COMPANY IN COMPLIANCE WITH ORDER DATED

29.01.2026

MOST RESPECTFULLY SHEWETH: -

1. That the present Original Application has been registered on the basis of
a Letter Petition submitted by residents of Village Hathwala, Dist.
Panipat, Haryana as recorded in the Order dated 04.01.2024 ( as no such
letter Petition has been filed, supplied or uploaded on the website of
NGT) alleging that illegal mining activities were being carried out by
one contractor, Mr. Ritesh Sharma and his colleague Kuldeep S/o0 Om
Prakash and resident of Bilaspur, District Panipat, Haryana, from the bed
of River Yamuna and kept such illegal mined sand in front of Gaon Gahi
Kewal at Hathwala Road causing damage to the agriculture crops.
Accordingly, a Joint Committee of Haryana Pollution Control Board, the
Chief Secretary, Department of Irrigation and district Magistrate, Panipat
was constituted.

2. Thereafter, the Order dated 04.03.2024 records that the said Joint

Committee has filed a Status Report wherein the Committee members
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now include Secretary, Regional Transport Authority, Panipat, Regional
Officer, HSPCB, executive Engineer, Irrigation, W/S Panipat, DSP
Enforcement, Panipat and Mining Officer, Panipat after an inspection

of the site on 02.02.2024.

. That the said Order dated 04.03.2024 also records that this Committee

comprising of Officers from Haryana had travelled to the State of Uttar
Pradesh without any notice or request to the Officers of the State of
Uttar Pradesh and independently found that mining was being done by
the answering Respondent and the area where such mining is being
done falls in the jurisdiction of Uttar Pradesh and not in Haryana.
Interestingly, a Report was also obtained from Naib Tehsil, Samalkha
(which is also in Haryana) to ascertain the area of jurisdiction, and it
was confirmed in the said Report that the area was not in the jurisdiction
of the Officers concerned. The Status Report also records some undated
Order of the High Court of Punjab and Haryana about trespassing in the

riverbed, etc.

. That this Hon’ble Tribunal, having regard to the Report, instead of

reconstituting the Joint Committee, with the competent officers of the
State of Uttar Pradesh to ascertain the facts afresh, impleaded the
officers of the Uttar Pradesh Pollution Control board, Mining
Department, District Magistrate, Baghpat and the answering
Respondent. The said Order was passed in the absence of the Applicant

or any of the proper parties of the jurisdictional state.

. That on 14.05.2024, it is recorded in the Order that the Report of the

District Magistrate, Baghpat dated 21.03.2024 has been filed which
disputes the allegations made in the Original Application and submitted

that the mining lease of the Respondent No. 5 was inspected on



13.03.2024 and during the inspection, the Respondent No. 5 was found
to be carrying out its mining activities within its sanctioned leases area,
and in compliance with the conditions stipulated in the Environment
Clearance dated 07.10.2023. Further, the flow of the river Yamuna had
neither been obstructed nor diverted due to mining activities. Same is
the position in the Report filed by the UPPCB on 30.04.2024 which
submitted that the Respondent No. 5 had been carrying out its mining
operations as per the Environment Clearance, Consent to
Establish/Consent to Operate and mining lease. That on 08.06.2024, the
Applicant also filed its objections The answering Respondent No. 5 also
filed its Response on 24.08.2024.

. That on 29.08.2024, this Hon’ble Tribunal again records that the
complaint of illegal sand mining is alleged to have been held in
Bilaspur, District Panipat, Haryana. In the said Order, it is also recorded
that the UPPCB, after referring to photographs pointed out that the
instream mining is going on in Panipat in the State of Haryana and not
in the State of Uttar Pradesh. The conflicting Report by the official
Respondent of the Uttar Pradesh and the Joint Committee comprising
of Official Respondents of Haryana necessitated the impleadment of
additional Respondents namely — Member Secretary, HSPCB,
Secretary, Environment Department, State of Haryana and Director,
National Remote Sensing Agency wherein the Director, NRSA was
directed to submit a report of the river bed and the river stream of
Yamuna passing through districts of Panipat and Baghpat.

. That subsequently on 10.12.2024, this Hon’ble Tribunal records the
original lis to be at village Hathwal, District Panipat, Haryana and

proceeds to record the finding of the Joint Committee comprising of
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Haryana Officials and the District Magistrate Panipat separate Report
stating that leaseholder is carrying out the mining within the lease area
without violating the norms. The UPPCB also submitted the copy of the
EC granted to the Respondent No. 5 (answering Respondent). The
Respondent No. 9 NRSA notes that the Yamuna River course changes
across the pre-monsoon, monsoon and post-monsoon period and most
of the photograph locations lies in the State of Haryana and close to the
State of Uttar Pradesh, except Point No. 8 which is in Uttar Pradesh.
That, accordingly, this Hon’ble Tribunal constituted a fresh Joint
Committee on 10.12.2024 , comprising of representatives of
MoEF&CC, Member Secretary, CPCB, RO, MoEF&CC Chandigarh
and Lucknow to inspect the geo-coordinates disclosed in the
photographs of the Applicant and to further ascertain whether any

illegal sand mining had been done by the Respondent No. 5.

. That meanwhile, a show cause notice was issued to the answering

Respondent on 18.03.2025 in another case of Yashveer Singh vs State
of Uttar Pradesh OA 579/2024 whereby an environmental
compensation was calculated to the amount of Rs. 17,55,890/- for
Village Chhaprauli Khadar and an amount of Rs. 6,81,710/- for Village
Kotana Khadar in accordance with OA 360/2016 NGT Bar Association
vs Virender Singh and the methodology dated 29.01.2020 by CPCB.
That another show cause notice was issued on 02.05.2025 imposing
another Rs. 7,61,265/- as Environmental Compensation for excess
illegal mining of 578 cu. Mts. on 18.06.2024, in the present case of

Sachin Tyagi Vs Ritesh Sharma & Ors.

. In the meanwhile the Joint Committee, in its Report dated 01.04.2025,

observed that no mining activities were going on at the locations
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disclosed in the Applicant’s photographs. The Joint Committee
however observed, albeit erroneously, that Respondent No. 5 may have
illegally mined material from outside its designated lease area on
18.06.2024. Further on the basis of details provided by the Mining
Officer, an amount of 1930.25 Cu. Mts was alleged to be illegally mined
by Respondent No. 5, outside the designated lease area. It is submitted
that neither the answering Respondent was called nor any proof
submitted to justify such quantum or allegation. It is further submitted
that although one opportunity was granted to file Objections and despite
oral requests, the opportunity for filing Objections was closed by this
Hon’ble Tribunal on 07.08.2025.

10.That on 07.08.2025, this Hon’ble Tribunal also directed the
Respondent No. 3, UPPCB to impose Environmental Compensation
upon Respondent No. 5 to the extent of illegal mining reflected in the
Joint Committee Report dated 01.04.2025, while also granting an
opportunity to the answering Respondent to respond to the calculations
of the Environmental Compensation.

11.That the answering Respondent preferred to file a Writ Petition No.
9939/2025 (M/s Royal Construction Co. Thru. vs State of U.P. Thru Pr
Secy. Dept. of Geology and Mining) in the Hon’ble High Court of
Allahabad challenging the earlier Show Cause Notices dated
18.03.2025 issued in the Yashveer Singhs case and 02.05.2025 in the
present case, which was the consequence of the proceedings before this
Hon’ble Tribunal has brought out by the SCNs themselves. The
Hon’ble High Court, vide Orders dated 10.10.2025 and 16.10.2025, had
granted liberty to the Respondent No. 5 to file a reply to the Show Cause

Notices and directed the authority to grant an opportunity of hearing.
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12.That on 30.10.2025, Respondent No. 5 filed its Reply to the UPPCB
Reply Affidavit dated 18.09.2025 submitting the incongruencies of the
findings of the Joint Committee Report and the Reports of the
Competent Authority of both the States of Haryana and Uttar Pradesh.
The said Reply also informed this Hon’ble Tribunal about the Writ
Petition preferred before the Hon’ble High Court of Allahabad
impugning the SCNs dated 18.03.2025 and 02.05.2025 in the two cases
as mentioned above. That in the said Reply, the answering Respondent
also informed this Hon’ble Tribunal about yet another case titled
Ajayveer Singh vs State of Uttar Pradesh in OA No. 1190/2024 wherein
the Environmental Clearance itself was held to be illegal vide Judgment
dated 06.08.2025. The said Judgment was challenged before the
Hon’ble Supreme Court on 24.09.2025 which includes the direction to
compute environmental compensation for alleged illegal mining. The
Hon’ble Supreme Court was pleased to issue Notice and stay the Order
till the next date of hearing on 07.11.2025.
A copy of the Order dated 07.11.2025 is appended as ANNEXURE
R/1.

13.Further the Affidavit also brought out the inadmissibility of open-
source digital maps and Google Earth images as noted in the case of In
Re: Construction of Park at NOIDA near OKHLA Bird Sanctuary
[(2011) 1 SCC 744], 1A No. 2609/2610 of 2009 in W.P. 202 of 1995 and
the fact that there is clear noting that there is only a possibility and
apprehension of involvement of the answering Respondent in the
alleged illegal mining. That in this regard, the case of M/s Radhika
Constructions vs State of Uttar Pradesh [2023 SCC OnLine All 119]

was relied upon wherein it was observed that: -
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“It is in the aforesaid facts and circumstances that
this Court is of the view that the allegations against
the petitioner for illegal mining could not be
clearly established, and merely stating that a large
quantity of the minerals have been extracted by
them would not ipso facto prove that the petitioner
had been involved in illegal mining. It is the duty
of the State to obtain and produce credible
evidence in support of the allegations to bring
home the charges. The arguments in this regard
have force, specially relying on the judgment of this
Court in the case of Ranveer Singh Vs. State of U.P.

and others, 2017 (1) ADJ 240"

Further reliance was also placed on the Judgment of Hon’ble Supreme
Court in the Ranveer Singh v. State of U.P. [2017 (1) ADJ 240] where
the Hon’ble Court held that: -
“33. Once the liability was to be fastened on the
shoulder of the petitioner, then it was the obligation
of the State to prove by way of credible evidence
available that it was the petitioner, who has
indulged in illegal mining and in the said direction,
apart from issuing show-cause notice, all the
evidence that was sought to be relied upon, i.e., the
incumbents who have carried out the search and
survey and the incumbents who have come forward
to depose against the petitioner their names ought

to have been disclosed and they ought to have been
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produced to support the case of the State that
petitioner, in fact, has indulged in illegal mining.
Not only this, as a part of process, the petitioner was
entitled to have reasonable opportunity of
defending himself by questioning the veracity of
evidence 419 produced against him and by
adducing his own evidence, if any. Decision maker
is bound to act fairly, as under the scheme of things
provided for the determination made by him will
entail civil consequences, as qua the person
charged with illegal mining, on charges being
proved, financial liability would be shouldered and

in contra situation, the State would be at loss .

True copies of judgements for In Re: Construction of Park at NOIDA
near OKHLA Bird Sanctuary, M/s Radhika Constructions vs State of
Uttar Pradesh, Ranveer Singh v. State of U.P is annexed and marked

herewith as ANNEXURE R/2 (Colly).

14.That the present Response is being filed pursuant to the liberty granted
by this Hon’ble Tribunal, vide Order dated 29.01.2026, whereby the
Respondent No. 5 was granted time to file response/objections to the
calculation of Environmental Compensation as laid out by the UPPCB.

15.That apart from the fact that the issue of illegal mining, the cancellation
of EC and the imposition of illegal mining is already before the Hon’ble
Supreme Court in the case of Ajayveer where all such issues may be
resolved by all parties concerned and that is a ground alone to adjourn

this case sine die, arguendo, the following submissions are being made
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in with regard to the erroneous manner in which compensation has been
levied.

16.That it is submitted that as per the Show Cause Notices dated 18.03.2025
and 02.05.2025, the Environmental Compensation has been calculated
based on the methodology given in the ‘Recommendations on Scale of
Compensation to Deal With the Cases of Illegal Sand Mining’ dated
29.01.2020 (hereinafter “CPCB Recommendations, 2020’’) which was
formulated by the CPCB in pursuance of the directions issued by this
Hon’ble Tribunal in Original Application No. 360 of 2015 National
Green Tribunal Bar Association vs Virendra Singh (State of Gujarat) vide
Order dated 05.04.2019. A true copy of the CPCB Recommendations
dated 29.01.2020 1s annexed and marked herewith as ANNEXURE R/3.
A true copy of the Order dated 05.04.2019 is annexed and marked
herewith as ANNEXURE R/4.

17.That the CPCB Recommendations dated 29.01.2020 specifies two
approaches to compute the ecological damages, wherein Approach 1
involves the charging of compensation considering exceedance factor
(EF), Risk Factor (RF), Deterrence Factor (DF) among others and this is
an objective approach of charging the environmental compensation and
till such time, data and information for a comprehensive NPV was
worked out in a site specific manner to account for ecological damages,
a simplified NPV based on market value of sand was proposed and given
in Approach 2, which was only a temporary approach till the compilation
of data. The Approach 2 was approved by this Hon’ble Tribunal, vide
Order dated 26.02.2021 in OA No. 360 of 2015, and State Governments

were directed to adopt the same.
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18. That it is humbly submitted that UPPCB has erred in calculating the
Environmental Compensation on the basis of the aforesaid CPCB
Recommendations, 2020 which are merely administrative/ executive
guidelines and lack any statutory force. In the absence of a statutory
backing, these Recommendations cannot form the basis of computing
Environmental Compensation. In this regard the case of Suez India Pvt
Ltd., Through its Authorized Signatory, Rajesh Chandra Mathpal v.
UPPCB through its Chairman & Others [2025 SCC OnLine All 4545]
wherein the Allahabad High court held vide Judgment dated 17.07.2025,
held that:-

“82. In view of the foregoing discussion we hold that
the State Pollution Control Board has no power to
impose environmental compensation upon any
person or industry and it can merely file an
application before the NGT under section 15 read
with section 18 of the NGT Act, 2010, for issuance of
a direction to the person concerned for payment of
compensation”’.
A true copy of judgement dated 17.07.2025 is annexed and marked
herewith as ANNEXURE R/S.

19.That thereafter the Judgment of the Hon’ble Supreme Court in Delhi
Pollution Control Committee vs Lodhi Property Co. Ltd. Civil Appeal
No. 757-760 Of 2013 was delivered. That in the said DPCC vs Lodhi
Property Judgment [2025 INSC 923], the Hon’ble Supreme Court upheld
the power of the Pollution Control Boards to impose environmental
damages and directed that such powers must be exercised in accordance

with the procedure laid down by the subordinate legislation in the form
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or Rules and Regulations to be notified. The Hon’ble Court further
observed that such subordinate legislation must, infer alia, prescribe the
methods by which environmental damage is determined, and quantum of
damages are assessed. The relevant portion from the Judgment is
reproduced below for ready reference: -
“35. To ensure that the Boards impose restitutionary and
the compensatory environmental damages in a fair
transparent, non-arbitrary manner, with procedural
certainty, necessary subordinate legislation in the form of
rules and regulations must be notified. This shall include
methods by which environmental damage is determined,
and the consequent quantum of damages are assessed.
They may also incorporate certain basic principles of
natural justice for fairness in action...” (Emphasis
supplied)
A Copy of the Judgment of Hon’ble Supreme Court in
Delhi Pollution Control Committee vs Lodhi Property
Co. Ltd. is annexed and marked herewith as
ANNEXURE R/6.
20.That a bare perusal of the aforesaid direction clearly demonstrates that
the method of determining environmental damage and assessing the
quantum of damages must be prescribed through a statutory framework
1.e., through duly notified Rules or Regulations. In the absence of such
statutory backing, the determination of Environmental Compensation
cannot be based merely on administrative or executive

Recommendations.
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21.That a parallel can also be drawn between the CPCB Guidelines dated
29.01.2020 and the General Framework for Imposing Environmental
Damage Compensation, issued by the Central Pollution Control Board
in December 2022, pursuant to the Order dated 24.04.2019 passed by
this Hon’ble Tribunal in O.A. No. 606/2018. The said framework lays
down a general methodology intended to guide the process of assessment
of environmental damage and estimation of Environmental Damage
Compensation. A Copy of General Framework for Imposing
Environmental Damage Compensation, issued by the Central Pollution
Control Board in December 2022 along with Order of Hon’ble Tribunal
in O.A. No. 606/2018 dated 24.04.2019 is annexed and marked herewith
as ANNEXURE R/7 (Colly).

22.That the aforesaid framework came up for consideration before the
Hon’ble Supreme Court in DPCC vs Lodhi Property Co. Ltd., wherein
the Hon’ble Court observed that environmental damages are presently
being levied on the basis of the said 2022 Guidelines issued pursuant to
the directions of this Hon’ble Tribunal. However, the Hon’ble Supreme
Court further directed that such guidelines must be thoroughly reviewed
and notified in the form of Rules and Regulations, so as to provide a
statutory framework governing the method for determination and
assessment of Environmental Damage Compensation.

23.That similarly, the Hon’ble High Court of Rajasthan, in M/s Tata Bricks
Co. vs Rajasthan State Pollution Control Board, S.B. Civil Writ Petition
No. 645/2025, while examining the legality of imposition of
Environmental Compensation by Rajasthan State Pollution Control
Board based on 2022 Guidelines was of the considered view that said

Guidelines do not possess statutory backing. Significantly, the Court also
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observed that presently there is no legislation providing method of
calculating Environmental Compensation. A true copy of M/s Tata
Bricks Co. vs Rajasthan State Pollution Control Board judgment is
annexed and marked herewith as ANNEXURE R/8.

24. That the aforesaid principle is squarely applicable in case of the CPCB
Recommendations 2020 as well. Much like the 2022 Guidelines, the
CPCB Recommendations 2020 do not derive any force from any
statutory enactment and in the absence of any statutory legislation laying
down the methodology for assessing the quantum of Environmental
Compensation as per the DPCC vs Lodhi Judgment, the computation of
the Environmental Compensation, as contained in the Show Cause
Notices dated 18.03.2025 and 02.05.2025, is unsustainable in law.

25. That at this juncture, it i1s also worth noting that the CPCB
Recommendations 2020 itself notes that the methodology/ approach
prescribed therein is Interim in nature and there is a need for detailed
site-specific assessments of the river system. During the Minutes of
Meeting dated 11.09.2020 of Committee of Experts constituted in OA
No. 360 of 2015, it was noted on behalf of Director, MoEF&CC that —
“scale of compensation suggested by committee was an interim

arrangement to act as a guiding factor for the purpose till the detailed

studies are conducted.” A True copy of Minutes of Meeting dated
11.09.2020 is annexed and marked herewith as ANNEXURE R/9.
26.That the CPCB Recommendation lays down two approaches viz. Direct
compensation based on the market value of extraction, adjusted for
ecological damages and the Simplified Net Present Value (NPV)
approach. Paragraph 4 of the Recommendations notes that — attribution

of illegal mining of a specific impact at the landscape level require
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careful evaluation. Till such information becomes available, two

alternative approaches for compensation are proposed. Furthermore, the
approach no. 2 (simplified NPV approach), which was approved by this
Hon’ble Tribunal, vide Order dated 26.02.2021 in OA No. 360 of 2015,
includes - Risk Factor (RF) as one of the criteria for computing
Environmental Compensation. RF reflects the severity of the ecological
damages at the field site in question. The 2020 Recommendations lays
down certain criteria viz. Morphology, Hydrology, Ecology, and River
Structure, and notes that these criteria can be considered by the states for
judging the risk factor applicable at various sites. Accordingly, states
may develop a subjective scale for severity if impact for purposes of
implementing the interim compensation scale based on the criteria noted
above. Furthermore, the Directions under Section 5 of the Environment
(Protection) Act, 1986 dated 11.06.2021 have also been issued by the
CPCB to Environment Secretaries of the State Government directing to
evolve an appropriate mechanism for assessment and recovery of
compensation in all the Districts of the State. A true copy of the
Directions dated 11.06.2021 is annexed and marked herewith as

ANNEXURE R/10.

27.That therefore, it is humbly submitted that the CPCB Recommendations,

2020 do not have a statutory force. They were merely issued as an interim
arrangement to provide guidance to the State Governments, till such
additional studies have been undertaken by the State Governments. It is
unclear whether such additional studies have been completed and
whether a subjective scale for severity of impact for the purposes of
interim compensation scale, as required under the said

Recommendations, have been laid down by the State of Uttar Pradesh.
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28.That is further noted that prior to imposing Environmental Compensation
upon Respondent No. 5, no prior assessment or determination of the
actual environmental damage, if any, that may have resulted from the
alleged illegal mining activities of Respondent No. 5 was done by the
UPPCB.

29.That in DPCC vs Lodhi Property Judgment, the Hon’ble Supreme Court
held that the State Board cannot impose environmental damages in case
of every contravention or offences under the Water Act and Air Act and
it is only when the Board has made a determination that some form of
environmental damage or harm has been caused by the erring entity, or
the same is so imminent that the Board must initiate action (refer
Paragraph 30 of the Judgment).

30.That the Enforcement & Monitoring Guidelines for Sand Mining dated

January, 2020 (hereinafter “2020 Guidelines™) also provides that: -

“The environmental damages incurred or resulting
due to illegal mining shall be assessed by a
Committee constituted by District Administration
having expertise from relevant fields, and also
having independent representation of locals and

State Pollution Control Board...

True copy of Enforcement & Monitoring Guidelines for Sand Mining
dated January 2020 is annexed and marked herewith as ANNEXURE

R/11.

31. That therefore it is evident that prior to imposing Environmental
Compensation, environmental damages resulting from mining activities

have to be assessed and in the absence of such assessment, the State
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Boards cannot impose environmental damages in a routine manner in case
of every alleged contravention. In the present case, no such assessment or
determination of environmental damages by the mining activities of
Respondent No. 5 have been done by the UPPCB. Rather, EC has been
imposed by merely relying on the Joint Committee Report dated
20.01.2025 filed in Yashveer Singh vs State of Uttar Pradesh & Ors. and
Report dated 01.04.2025 filed in present matter without carrying any
independent assessment of the ecological damages by UPPCB on its own
or through a Committee constituted by the District Administration as per

the 2020 Guidelines.

32. That the Inspection Reports dated 20.01.2025 and 01.04.2025 are

mainly based on the information received from the Mining Department
and do not provide any assessment or determination of the environmental
damages as envisaged by the 2020 Guidelines and DPCC vs Lodhi
Judgment. Significantly, the Inspection Report dated 20.01.2025 itself
notes that the mining operations of the Respondent No. 5 were being
undertaken lawfully, barring some minor deviations, while the
Inspection Report dated 01.04.2025 merely notes that involvement of
M/s Royal Construction Co. in illegal mining cannot be ruled out and no
attempt has been made by UPPCB to verify the findings of the Report.
Thus, in the absence of any independent assessment of its own, UPPCB
erred by computing Environmental Compensation solely on the basis of
Inspection Reports, especially since such no such assessment/
determination is reflected in the Show Cause Notices dated 18.03.2025

and 02.05.2025.

33.That assuming arguendo that the CPCB Recommendations 2020 could

be relied upon for calculating Environmental Compensation, it is
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submitted that the Simplified NPV Approach (Approach 2) which has
been applied in the case of Respondent No. 5, is based on the following

formulae: -

- Total Benefits (B) = Market Value of illegal extraction: D
- Total Ecological Costs (C) = Market Value adjusted for

Risk Factor: D * RF

Thus, Risk Factor (or RF), which captures the extent of ecological

damages, is an important criterion for the Simplified NPV Approach.

34.That at the cost of reiteration, it may be noted that the CPCB
Recommendations, 2020 itself notes that proper basin level studies
have to be carried out to determine RF as there could be “substantial
variation in the ecological conditions and resultant damages across the
site where mining takes place”. However, as noted above, it is unclear
whether such studies have been untaken and the Responses filed by the
UPPCB are also silent on this aspect.

35.That the CPCB has recommended a four-point severity scale i.e., - Mild,
Moderate, Significant and Severe for calculating interim Environmental
Compensation as given in the Recommendations. Based on this scale
UPPCB has arbitrarily taken the Risk Factor as ‘Severe’ for calculating
the Environmental Compensation in case of Respondent No. 5 without
providing any reason for the same. As noted above, no independent
assessment was undertaken by the UPPCB despite the clear mandate in
law. The Joint Inspection Reports also do not contain any such
assessment. In view of the same, such a mechanical classification of
Respondent No. 5 under ‘Severe’ category suffers from non-application

of mind and is untenable in law.
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36.The answering Respondent humbly submits that the findings of the joint
committee qua the answering Respondent are not conclusive in nature
and the methodology and subordinate legislation is still not in place in
accordance with the Lodi Properties case and more over the related case
of Ajayveer with regard to the same mining leases and their alleged
illegality is sub-judice where a stay is operating, this Hon’ble Tribunal
may dispose these Applications accordingly. No prejudice would be
cause to anyone as they alternatives remedies available by joining in the

ongoing proceedings before the Hon’ble Supreme Court.

Date: 19.03.2026
Place: New Delhi

DRAWN & FILED BY:

Shubham Upadhyay, Surya Gupta, Satvika Krishnan & Anukriti Bajpai
Advocates for the Respondent No. 5

29, LGF, Presidential Estate,

Nizamuddin East, New Delhi 110013

Email: eldflegal@email.com; +91-8851323704

SETTLED BY:
Sanjay Upadhyay
Senior Advocate
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BEFORE THE HON’BLE NATIONAL GREEN BENCH
PRINCIPAL BENCH, NEW DELHI
ORIGINAL APPLICATION NO. 756 OF 2023

IN THE MATTER OF:
Sachin Tyagi ...Applicant
-Versus-
Ritesh Sharma & Ors. ...Respondents
AFFIDAVIT

I, Dayachand Bargoti, son of Late Shri Harswarup, aged about 52 years,
R/o House No. 5, New Break Point Restaurant, Near Bhoor Chauraha,
Yamunapuram, Bulandshahr, Uttar Pradesh-20300 1, present at New Delhi,
am the sole proprietor of Royal Construction Company and the authorized

signatory do hereby solemnly affirms and declares as under:

et
PR

fully conversant of the facts and circumstances of the matter
1 gompetent to swear this affidavit.

ents of the accompanying Objections are true and current to

N
={h€ best of my knowledge and have been drafted by the counsel on my

o

V.
-~ [,

instructions and nothing material has been concealed therefrom.

3. That the Annexures in the accompanying Objections are true and

correct to the best of my knowledge.

—DayY a

DEPQNEN
VERIFICATION:
Verified at ..................onthis ....... dayof....... , 2026 that the contents

of the above affidavit are true and correct to my knowledge and belief and

nothing material has been concealed therefrom. /
ATTESTED T W
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ITEM NO.8 COURT NO.1 SECTION XVII

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

Civil Appeal No(s). 12932/2025
ROYAL CONSTRUCTION COMPANY Appellant(s)
VERSUS
STATE OF UTTAR PRADESH & ORS. Respondent(s)
FOR ADMISSION
IA No. 267716/2025 - EXEMPTION FROM FILING O.T.
IA No. 267713/2025 - STAY APPLICATION
Date : 07-11-2025 This matter was called on for hearing today.
CORAM
HON'BLE THE CHIEF JUSTICE
HON'BLE MR. JUSTICE K. VINOD CHANDRAN
For Appellant(s)
Mr. Sanjay Upadhyay, Sr. Adv.
Mr. Shubham Upadhyay, AOR
Mr. Surya Gupta, Adv.
Ms. Anukriti Bajpai, Adv.

For Respondent(s)

UPON hearing the counsel, the Court made the following

ORDER
1. Issue notice, returnable in four weeks.
2. Dasti service, in addition, is permitted.
3. In addition to the usual mode, 1liberty is granted to the

petitioner(s) to serve notice through the Central Agency/Standing
Counsel for the respondent(s).
4. Till the next date of hearing, there shall be stay of impugned

order passed by the National Green Tribunal.

(NARENDRA PRASAD) (ANJU KAPOOR)
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(2011) 1 Supreme Court Cases 744
(BEFORE S.H. KAPADIA, C.J. AND AFTAB ALAM AND
K.S.P. RADHAKRISHNAN, JJ.)

IN RE: CONSTRUCTION OF PARK AT NOIDA
NEAR OKHLA BIRD SANCTUARY

ANAND ARYA AND ANOTHER

Versus

UNION OF INDIA AND OTHERS
T.N. GODAVARMAN THIRUMULPAD

Versus
UNION OF INDIA AND OTHERS

IAs Nos. 2609-10 of 2009 in WP (C) No. 202 ¢
IAs Nos. 2896, 2900 of 2010 in TAs Nos. 26Q9
IA No. 2928 of 2010 in IAs Nos. 26
WP (C) No. 202 of 1995, decided
A. Environment Protection and Pollutio Cf}
are — Determination of forest land —Ap d
Man-made forest and Afforestation — W g 5
of creating an wurban park dlstlngwshgi ffem affores) tmqsﬁ HE State
Government project at NoIpA for bmld’:mg large-scale” rial with
extensive stone-work diverting such urbanipark land and f img’" all trees
thereon — Legality of — Held, any definition of “forést ‘:howsoever wide
relates to a context and cannot h¢ dpplied absolutely, u er@élly and totally
mdependent of context — ThOl;lg_ ‘man-made fomst:sw'ith passage of time
3, ; hd become *”T‘o St, this rule has no
universal appllcatlon — Pl in
being for purpose @f crktatmg« urban pa -
ing ‘allowed to stan ”grow for about 12-14
Ovm to make the a_;ljea ciear for alleged project on ]

'pugned project not illegal —
= Term “forest” under —

iro mengi Protection #nd 'follutlon Control — Forests —

Identlfic ,‘tlon —“Acceptable Syiden %[pr,?;)f — Satelllte image showing forest

mv "i)iio,]ect alleged to have dlveried forest land — Forest (Conservation) Act,
3980 —:.S. 2 — Evidence Act, 1872 — S. 4 — Evidentiary value of satellite

Tnder Article 32 of the Constitution of India
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image for determining forest areas, held, may not be conclusive,
Therefore, such evidence read with other evidence and ground realities

a C. Environment Protection and Pollution Control — *
(Conservation) Act, 1980 — S, 2 — Prior approval under, for usmg" la
non-forest purpose — When not required — Project site“no
classifiable as forests, prior approval of Central Government, he '
required

The centre of the controversy in the present IAs involved a:\“i"ery e:arge, ]

b of the Uttar Pradesh Government at NOIDA. The two applicagts were# )Tdents of

NoIDA and had challenged the project on the grounds (13:that ﬁ’ie pr ject area

clearance of EIA Authorities was obtained even if the project oll wnhln the EIA
Notlﬁcatlon 2006 under Section 3(3) EP Act and (3) that the prgj_ect devastated

which the site of the project lay adjacent.
Disposing of the [As, the Supreme Court
Held :

The project site is not forest land and the ¢
the prior permission from the Central €Govy
contravene Section 2, FC Act. The re&trlct

g respect of forest land.

A satellite image may not always refvea complete sto""
there used to be a forest at the projég, . Sitd the'ﬁpphcants rely
the CCF based on site inspection and ‘ﬂ‘i :

ctron of the project without
1 e;‘;t does not, AKI any way
...mpc&sed by Section 2(if) is in
f {Para 37)
Sl j)port that
n'the report of

In the revenue records, nonpggf the khasras (plots_@ in the project area
was ever shown as jungle or fre Accordlng to the %Ltlement year 1359 Fasli

e (1952 AD) all the khasras are fegir rdgd as agrzcultptfd‘h[and ban]ar (uncultlvable)
or parti (uncultivated). The,re "ff the land acguls,itf
1983 and 1991 also comﬁle eritithe revenuw’red@
were shown as agrzﬁulmral ang not as jungl o Tfa »S,.
give due credenge 1@ e records s1nc + they, pertain to a time when the
impugned project¥y; ]

f

ehta v. Union of India, (2004) 12 SCC
India (1997) 2 SCC 267, referred to

urban park (and not for aﬁorestatlon‘) The trees, thus, planted were allowed to
stargd and grow for about 12- 14 years when they were cut down to make the area
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746 SUPREME COURT CASES (2011) 1 SCC

turn into forest within a span of 10 to 12 years and the land that was foreveg
agricultural, would be converted into forest land. One may feel strongly about
cutting trees in such large numbers and question the wisdom behind replacing a
patch of trees by large stone columns and statues but that would not chande t}
trees into a forest or the land over which those trees were standing ingp fggest:
land. (Paras 28"&5. 2

(1997) 2 SCC 267 the Court gave a Very wide definition of “forest”.
definition howsoever wide relates to a context. There can ha,rdly b
definition, in terms absolute, and totally independent of the copfext. B e
may or may not find any articulation in the judgment or the or&m byt i

there and it is discernible by a careful analys1s of the facts and Cige
which the definition was rendered.

State Level Expert Committee that in the plains a stretgh Apd with an area of
r h&@tare would be a ¢
deemed forest 18 applled mechamcally and with no regahg}; o the other factors a

The CEC on a consideration of all the *,m
including the report of the I'SI (on which,the

hold and find that the project site was n d
forest-like area in terms of the order of the Si
No dOL‘lbL a Iiiai- made fore—st may C\.iu % 1y Zrowil
change its
1 c atgule ‘of universal
{in the overall facts of fb@ cage. Otherwise it
: e

KD g 1uS10ns Almost ?}} the ‘r@hed on orders and
Judgments defining “forest” and “f est»_land” for, the purpose 6f the FC Act were
rendered in the context of mj ng legal felhi;:g% of dteeg: for timber or illegal

ramoval of othar f‘nrpctm“nrr\ co he prr\tpr‘hn 1 narks and wildlife

ivinUvVar VUi VUuacr 01 0s ‘IJ J RO S 2 S LY Parss ane LGRC

y different. Hence, the
d not in absolute terms.
(Para 35)

e

TN. Godavarman g g
Thirumulpad (98§ v. Uiy ombflndla (2006)”5 S C

ia,GF010) BESCC 747, refersiii toy,
>, (1997) & SCC L{S M.C

QTN 11 QY £NE. Cr ot
Fr) 11l Ol UJI, Didic UJ

2z o F PPy A /1 (&)
FRIEFIL dul’tU’ Lty \1l7

: ;501}

?;large-sqale memorlal with extenswe stone-work — Classification of — EIA
@laeara;;fee, whether requlred as per scheme of EIA Notlﬁcatlon S.O.1533(E) h
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test to consider dominant purpose of alleged project, and (2) considéring
scheme of said notlficatlon, held, project concerned does not fall under B
g category requiring EIA report/clearance — Project cannot be claSS1 d ay
“township and area development project’” under Item S(b) becat_lse’ 1t '

prOJect” under Item 8(a) either as notification treats pm ects 11: d r “Ttem

b 8(b) separately and dlfferently from those under Item &fa) apﬂ COIiSlderlng
Items 8(a) and (b) of Schedule — Applicability
T.N. Godavarman Thirumulpad v. Union of India, (2010")?’E
c

qe&‘uhder S. 33), EP Act
tatéd (Paras,50 and 51)

F. Evidence Act, 1872 — Ss. 3, -‘Z afid 9 Irreleyanc of derivative
g issues — Since it is held that project n@e ed does not ‘com¢ w1tl;in ambit
of notification concerned, the other th¥ee & ij; ments based nax:tjmty area,
application of general condition and zpp‘pllcatlon of the Oific Memorandum

dt. 2-12-2009, held, become irrelevantg@nd need not be gbn nté:
(Paras 67 and 57)

G. Constitution of India - A;x:ts. 21, 48-A and 5 (87— Town planning
¢e of, consncler' J;)elng adjacent to bird
hoirdlng prQ]ec *to be ¢glamitous or ruinous
fi8order to:ﬁavef sanctuary — Therefore,

"(‘nmmpndpd hv expert

e

e project — Viability and congn
sanctuary — Expert body
enough to be entirely scrap
smﬂ nrnmf‘t allnw@d

w.,.

nigt'|

ing’ atter on “b fler 7> — Environment Protection

; ‘Wﬂdhf’e'sanctuary — Buffer zones —
(Paras 74 and 79 to 82)
7460 of 2004 order dated 4-12-2006; T.N.

P A ]
T P Py s Y \‘{ £ T G (INTIN 12 QO TAN AL £ Adndets v Flnise
FFUFRIEPAd V. UILLFIL UJ LHAE (UL 15 SUL /50 ML Menta V. Union
- .

;‘Cl’l) 122; M.C. Mehta v. Union of India, (1987)
- India, (1988) 1 SCC 471 : 1988 SCC (Cri) 141;
h Samiti v. State of UP., (1990) 4 SCC 449;

1 Qe E0Q. 17

“ﬁ?’nur v. Stale of B i ‘{“4991) SCC 598; Virender Gaur v. Siaie of Haryana,

¥¥SCC 577; B.L. W{%ﬁzhra (Dr) v. Union of India, (1996) 2 SCC 594; Vellore
Citizens” Welfare Forum v. Enion of India, (1996) 5 SCC 647; A.F. Pollution Control
Board v. Prof. M.V. Nayudu,$1999) 2 SCC 718; Narmada Bachao Andolan v. Union of
7ﬁnaza (2000) 10 SCC 664; T'N. Godavarman Thirumulpad v. Union of India, (2002) 10
SCC 606; Ramji Patel v. Nagrzk Upbhokta Marg Darshak Manch, (2000) 3 SCC 29; State
fMP v. Kedia Leather & Ligquor Ltd., (2003) 7 SCC 389 : 2003 SCC (Cri) 1642,

i referred to
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H. Environment Protection and Pollution Control — Environmen
(Protection) Act, 1986 — S. 3(3) — Notification for EIA clearance under;
Clarity of notlficatlon, stressed — EIA Notification S.0. 15;}3
dt. 14-9-2006 not being clear enough — Government directed to u;'genﬁ
look into said issue

%

Advocates who appeared in this case :
H.P. Raval Additional Sohcltor General, S.K. Dwivedi, Additional

Manohar Mihir Chatterjee Harish Beeran, Manish Kr. Bishnoi,
R.K. Gupta, Rajiv Kr. Dubey, Ankur Talwar and Kamlendra Mishr
the appearing parties.
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NOIDA MEMORIAIL COMPLEX NEAR OKHI.A BIRD SANCTUARY, IN RE
(Aftab Alam, J.)

The Judgment of the Court was delivered by
AFTAB ALAM, J.—

are the two applicants who are residents of Sector 15-A, NOIDA;.
claim to be public-spirited people, committed to the cause of en
According to them, the project, undertaken at the 1nstance

2. The applicants state that a very large number of €
for clearing the ground for the project. The trees that wek
project formed a “forest” as the term was construed by th
dated 12-12-1996 in T.N. Godavarman Thirumulpad v. U,

the action of the Uttar Pradesh Government in cutting down a:s¥critable forest
é;\t and this r‘nnrf was

Guiiie s

unﬂ'\nnf ﬂ'\p r\rinr nermicgion of the Fﬂﬂff“)] ﬂ
U10OUL pri PEinssion O Uulc chdar

in gross violation of Section 2(ii) of the Fore"‘ ons§rvat10n) Act, 1980
(hereafter “the FC Act™). The pI‘O_]eCt 1nvolved n@assnie constructions that

Government based on environment impac
were, therefore in complete breach of tl;zg,e -

QOkhla Bird Sanctuary to Wthh t’he
hTﬁlP(‘f was, thnq in (‘Qmplete di sregar
“buffer zones”

q %ﬂly strongly, all the
allegatlons made by the app i ate,’it was setting up a
park that would develop and ;

conceived as a fine bl ﬁ

Wﬁs no infringement of the
 notification made under it.

at Sector 95, to the

he project previously there used to be five parks
' :rnely, Mansarovar Nandan Kanan, Children’s

1‘4 OIDA. ﬂbbUl Ulllg

apphcants at the site
on the Yarnuna front,

R (1997) 2 SCC 267

645
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(i) The project site, on its western side, lies in very close proximity,
to the Okhla Bird Sanctuary. The bird sanctuary was formed as a large »
water body with the adjoining land mass of the embankment as a resi,

af the concetrmiction of f]’\ﬂ ﬂ]rhl Rarrace Tt fallg f\OfflII in hﬂ]h’%
O1 U construycuion o1 i K a Dalldgc, 1t 1daid paiuy il L/Cur

partly (400 ha in area) in the district of Gautam Buddha Nagar,

bird spec1es found here, 2 are critically endangered, %
and 7 are nearly threatened About 50 species are mlgrat' ':l;ﬁ nag;;ire and

is estimated as under:

2006-2007 24,166 c
2007-2008 17,111
2008-2009 21,272
This haven for birds was declared agbir
Sanctuary) vide Notification dated 8-5-1980 1gsuec
Pradesh under Section 18 of the Wilkdli ion) A -€§1‘972\.¥; The
project, subject of the present CORYTS; Sy ery “{&lose d
ni wpastern s1de T C ap@gﬁcants
as under:
North e
South
East
f
g

alﬂ, morepankhi, Ficus benjamina, Cassia
‘siamea, eucalyptus, ﬁshtai ;alm, rubber plant, silver oak, etc.

'iﬁ(") The project, thoﬁ%h insisted upon by the Uttar Pradesh
vernment as nothing but a “recreational park”, involves the
truction of dedicatory columns, commemorative plaza, national h
morial, plinth with sculptures, larger than life-size statues on tall




® SCC Online Web Edition, © 2026 EBC Publishing I?thd. 64 7
Page 8 Thursday, March 19, 2026
S@@ Printed For: ashutosh behera, Damodaram Sanjivayya National Law University

ONLINE SCC Online Web Edition: https://www.scconline.com
TruePrint™ source: Supreme Court Cases, © 2026 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

a
as under:
L Total area within boundary
wall
b 2. Total built-up covered area
for activities
(@) Memorial building
and toilet blocks 1.05%
LY TTtiliting and Fariliting
\U} Uil aliu raviiiuaey
1.05%
c 3. Area under hard landscape
(including platforms, plinth,
sculptures and surrounchng
paved areas, paths)
d 4. Total area under
landscape
{(a) Areaun
plantation 47.01%
1.85%
e
10.42%
led IA No. 1179 before the
f “CEC”) constituted by thls

ourt by an interim order restrained the

R B RIS 5. S VR P

y 1u1 tNner Construciions Llll 1TUruiIcr

Cr uluciu fr uﬂ,u
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(vii) In the course of hearing of the matter, on a suggestion made b
the Court, the State Government modified the layout plan increasing the
soft/green area from 47% to 65.28% of the total area of the prOJecta Fiye ::
revised layout pian is as under:

Sl. Description Existing
No. (in sqg m + %)
1. Green area 1,57,161.79

(47%)
2. Hard landscape 1,29,140.80 %

(38.6%)
(a) Boundary wall 2700.79
95, 844 99
(29.48%) c

)] Platforms,
sculpture  and
paved areas

plinths,
surrounding

)

Area for vehicular movement
Area Ior venicuiar movement

4. Area under ornamental water’-«i‘
feature (may be considéred

part of the eco friendly are d
5. Area under parking with g

pavers (may be conmde?"

of the eco friendly area)

Utilities and facilities “$8500.00

: (1.05%)
3499.50 e
(1.05%)
3,34,334.00

(100%)

tore than 4 years of age
¢ native species such as f
: shlsham, mango, litchi and

thp State ﬂn Prn

RS S LUIERA £ B A LN L9 -VAA‘AA iv

plantmg _f treesﬁfﬂ s‘tfch large ‘numbers \;&buld not only restore the tree cover

visCelQ pliail il

'ehalf it is contended that the whole pI‘O]eCt
celvable point of view; 1ts construct10n was
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Q

NOIDA MEMORIAL COMPLEX NEAR OKHI.A BIRD SANCTUARY, IN RE
(Aftab Alam, J.)

The project and Section 2 of the FC Act
6. Mr Jayant Bhushan, learned Senior Counsel appearing £
applicants submitted that over six thousand trees were admittedly #ut;
for clearing the area for the construction of the project and ig:wag,
clearly a case of forest land being put to use for non-forest J5u
complete Violation of Section 2(1'1') of the FC Act

for the time being in force in a State, no State Governmen
shall make, except with the prior approval of the Central
order directing—

) )

non-forest purpose;

(iii)- (zv) *

means the breaklng up or clearing &
(a) the cultlvatlon of tea

but does not include any work @@tmg or angk

development and management of forests and:

establishment of checkpoﬂt%,:._ fire lines, erelés

construction of fencing Faks

marks, boundary marks, - %
The restriction imposedily efion 2(iik., is iin eﬂpect of forest land It,
therefore needs to be a@certfmned whether”"t' e 1

1dlif&, namely, the
Gammumcatlons and
, ®waterholes, trench

project.
8. In support

construction of.th
construction ©

D1 ot f‘ﬁmﬂT‘I <6

jEEt comprises ba

Vi this Court 0 %’

thp Qpﬂ]If‘QﬂfQ rp]v hpnvﬂv on

ST, wiv

st dﬁimﬁlshmg forest cover of the country
lun%:ierlng of its natural resources. In that

@) 1dent1fy areal sswhich are “forests’, irrespective of whether they
are SO uuuucu, rcuugumcu Or Llabbllled under any law, and
irrespective of the ownership of the land of such forest;

TN, Godavarman Thirumulpad v. Union of India, (1997) 2 SCC 267
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(i) identify arcas which were earlier forests but stand degraded
denuded or cleared; and

(iii) identify areas covered by plantation trees belongmg to
Government and those belongmg to private persons

&

Expert Comrmttee for identifying forests and forest-like aregs. ™
Committee in its report dated 12-12-2007 framed certain parame@ers
identification of forest- hke areas accordlng to which, 1n Jthe plaifis,. &

hectare would be considered as “forest”. On 11-1-2008 (as (€
the order of that date) it was reported to this Court that the g

issued for identification of forest-like areas and steps would e
ﬁ; of TTttnr Pradesh

iidal riaCosil
J;

w1th1n four months and such areas would be hand d ov Qr to the Forest ©
Department, excepting the private areas, if any.

IdPnhfv “forest-like areas” in all the districts in t

identif forest-like areas” in all the districts in thg

10. As the process of search and identificatiogy
districts of Uttar Pradesh proceeded, the Distfict
the District Collector, Gautam Buddha Nagaﬁ‘nﬂb'

addressed to the Conservator of Forests dnd Regio

_77_"':tter dated 26:2-2008
‘Dlrector 1ntﬁnate@1 that

there was no forest-like area in the distriéf and onsequently the prOJe(;;% site ¢
was not identified as a forest or forgst-li
Committee constituted in pursuance of* “thi
It was in this background that the projec
Government, in January 2008. When the work on‘_”%
noticeable from the outside the @ppticants filed thelr"‘
CEC on 5-3-2009. ‘ ©
11. As the controversy g ith regands tQ z’if’ge &ale construction
(ary b§>‘ the State ‘erpAment” the Ministry of
] hwf Fonservator of
f
_,_,vféalled for from the Forest Survey of g

7 rlfy the vegetation cover over the area
eof THere.

haf tha Gl 1t 1 &k
Dei1ore tlle ’” "‘“EﬂlCdOn WOrK S@%m

:S nf the criterion FYPH hv ﬂ’\P State Tevel Expert Committee for

U2 WUIC OO0 2IACA LT Al IUVOD LUAPUIY RIS
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“there was a good patch of forests and which could
forest”. It further said that the report of the FSI showe
existed there up to 2006 and the felling of trees might ha
that only.

13. In the meeting convened by the CEC on.thezapplicants’ complaint on
12-8-2009, the Chief Conservator of Forests ( M@‘REF Lucknow stated
that the plantation done in the project area was nates ahs@d and having regard
to the number of trees that existed in the area, di’@:;p i area should be seen

iof’ approval oﬁwthe Central
SHEETE, the CEC..éb
i

gllca for clearing
istiyctioh at the project

‘ Perceptlble shift in

its stand the MoEF mforme@i' r 2 ¥8-2009/24-8-2009

that in its view, the prOJect

orest nor des?mé
constructh ‘_W, k ﬂ this area does not attract the

gﬂﬂmf At 1QRMN 1in coantavt Thig lattar
LD C L VClLLUll} LA L, 1 70U 111 \./Ulll,\./Al, 11110 il new §

T'N. Godavarman Thirumulpad v. Union of India, (1997) 2 SCC 267

755
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16. The CEC on a consideration of all the materials made available to i,
including the report of the FSI (on which the applicants heavily rely), came
to hold and find that the project site was not a forest or a deemed forest o
forest-like area in terms of the order of this Court dated 12-12-1996'.4In
report to this Court dated 4-9-2009 it observed in this regard as follows; -

“28. In the present case, even though as per the report

Forest Survey of India, the area was havrng good forest/tree cg¥

P aYaYa Fag

the pI'OJeC[ area had more than OUUU irees, it does not fall II! ‘the gateg C y

b
but planted trees

(o]
falls in the category of deemed forest
such as subabul, bottle brush, bottle | 5
Cassia siamea, eucalyptus, fishtail 'nlant, sﬂv d

‘ hardly any
e

idmg of the CEC as
""?fo ’:k the view that the

not naturally grown tr He the eason given by the CEC 7

was mnte nntenabl of this Court where it is

e further submitted that the

forests in; Indla a;seﬂ p}anted forests; and riot orlgmal natural forests Further
any afforasted area would alg s&

by the CEC for holding that the project area
neither notified as “forest” nor recorded as

forest in the government record and even in the exercise carried out by the
tate nF’ 1 Tttar Pradesh. after Hptqﬂpd onidelines for identification of deemed

\_;u.u; L LGULSIE, Grtvl ULLGULU guiUbaauvd 1V 1ul v auin Ui Uit

rest were laid down, the project area was not identified to be deemed forest. p

it .,

5

-.{ Godavarman Thirumulpad v. Union of India, (1997) 2 SCC 267
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of U. P. strongly supported the view taken by the CEC i
submitted that the omission to identify the trees at the pI‘Q] &
deemed forest was not due to any mistake or by chance. He B
in the parameters set out by the State Legyel Expert éommﬂtee for
¢ identification of forests or forest-like areas it was ariﬁed that “trees mean
naturally grown perennial trees” and it was fus
plantatlon done on public land or private lal’ldFW‘ﬁi
like area” the ;8ujé
Commlttee were reported to this Court
The project site clearly did not come w

d
e
b$ar1ng a thick cluster of
: | fa asg;(i"leﬁned by the orders of
&ise 167 be so mmpﬁi Blcatise the parameters adopted
nd iﬂconsmtent with this Court S
f
g ; Area in ha
Moderately i Open Toral Non- Total
satellite " dense forest | forest forest area
data (sic) forest cover
October 3.74 10.42 14.16 32.27 46.43
2000
November 0 6.05 10.71 18.76 29.67 46.43
2002
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10th (2005) | November 0 7.54 1423 | 2177 | 24.66 | 46434
2004
11th (2007) | October 0 9.04 1273 | 2177 | 24.66
© 2006

by the FSI was based on satellite data of 2006 and it did not have any:

tha latar narind Tt firthar gtatad that tha falling of frace miohit hatia
Lll\/ lcll,vl t}\/LLUU AL 1Jiulivi Suatueua lllcll. Lll\./ 1\/111115 i Ll\/\/D 1111 .IL L llq

of the I'SI Report based on satellite imagery.

22, Mr Bhushan also relied upon the report of the CCEF, Mo
a reference to which has already been made aboveg H
the'QrOJect s1te there c
was a “good patch of forests and which could be treate‘ as é, deemed forest

patch in approximately 1/3rd of the are
of trees.

India* (SCC paras 55, 56, 57)

e
24. The point raised by Mr
the facts of the case his submissio
: the Google image and
agery and analysed by
f
, nqrf © khasras (plots) falling in the
project ﬂﬂe’h wqg' shown as jungle or orest. According to the settlement
18 arc recorded as agricultural land,
g
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1983 (two or three plots were notified under Sections 4/6 of the Act ip, ];9
and one or two plots as late as in the year 1991). But the possessionsof gy
large part of the lands under acqulsmon (that now form the pI‘O_]G@t ife

ottto glve due
he impugned

" th;ils to be
t .wgfs forever

dUIIllLlCU, lIlC Dldl
How and whe

Now, we find it

ent to set up an urban nark would

TR 10 S0 VP all LIDdAll palil (U183 LN §

f’l‘iqt tﬂﬂpq n]nntpd "‘2" imht

not Chang‘e‘ the trees into @ forest or the land over which those trees were
Standmg into forest land.

128. The decisions relied*upon by Mr Bhushan are also of no help in this
casdiand on the basis of those decisions the trees planted in the project area

ot be branded as “forest”.

655
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20, In the order dated 12-12- 100A in T'N. Godavarman Thir
U v

7o 111 UIC UL 111 Fa N arman iiti

this Court held and observed as under: (SCC pp. 269-70, paras 3- 4)

“3. It has emerged at the hearing, that there is a mlsconcepti_oh?'
certain quarters about the true scope of the Forest (Conservationft A€

therein, There is also a resulting misconception about the need of
approval of the Central Government as required by Sectlon 2 of A

b

check further deforestation which ultimately results'iga
imbalance; and therefore, the provisions made
conservation of forests and for matters connected therew1th'

thereof. The word “forest’ must be understood ac 'd1n .o its dictionary €
meaning. This description covers all statutoril¥: recae:)gmsed forests,
whether designated as reserved, protected or Qﬂf
Section 2(i) of the Forest (Conservatioft) A
occurring in Section 2, will not only 1nclu‘4f:l"e
dictionary sense, but also any area refc'zor

record irrespective of the ownership. d
for the purpose of Section 2 of; @he
e
3 méi‘tee v. Mussoorie
ee;s10n of this Court i in
ion emergmg Hponi; f
’1n the per@*ep n iy any State Government or
g

5 (1987’)1 SCC 213
1989 Kupp (1) SCC 504 h
199%) 11 SCC 605
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classification of the forest; two, the word ““forest” must be
according to its dictionary meaning and three, the term “fgi
occurring in Section 2, will not only include *“forest” as uhder 00
b dictionary sense, but also any arca recorded as forest #h

record irrespective of the ownership.

30. The order dated 12-12-1996! indeed gives a ver vide C}fcﬁmtlon of
“forest”., But any definition howsoever wide relates to a c@f; ”t There can
hardly be a legal deﬁnltlon in terms absolute and totally 1ndépendent of the

C
the Court said: (SCC D. 270, para 4)
“4. ... The term ‘forest land’ oda
include ‘forest as understood in the ;so any area
d FP(‘OTde as forest in the gove vé: of the

Banshi Ram Modi®.
31. In the earlier decision in Banshi
p. 647, para 10)
e “10. ... Reading th
that after the commence
land or no fresh clegi ; .
by any State C;ove?mmeﬁt or any autho '
the Central Goyer Ament™ But if sug.ﬂ;l"\iﬁ@r
&y lng in

saits of the section mean
bréaklng up of the forest
U.Cih land can be permitted
h@ut the prior approval of

f ﬁusly the sect'
(which again was made in the
be interpreted by some to mean
f rmmng operatlons it ceased to be
wabﬁhm in order to qué:h th& mischief and the subversion of Section
g *Cour in he order dated 12-12-1996! made the

[ m X

_Ll[l. ‘was U,Cdll[lg WIlNn cases i Ul llllIllIlg

<. Godavarman Thirumulpad v. Union of India, (1997) 2 SCC 267
‘:‘1985) 3 SCC o643
e

Samatha v. State of A.P., (1997) 8 SCC 191



® SCC Online Web Edition, © 2026 EBC Publishing P40Ltd.
@ Page 19 Thursday, March 19, 2026
Printed For: ashutosh behera, Damodaram Sanjivayya National Law University

ONLINE® SCC Online Web Edition: https://www.scconline.com

True Print““‘ TruePrint™ source: Supreme Court Cases, © 2026 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

762 SUPREME COURT CASES (2011) 1 SCC

Regulation, 1959. It was contended on behalf of the leaseholders that the
Regulation and the Mining Act do not prohibit grant of mining leases of ,
government land in the scheduled area to non-tribals. The Forg:
(Conservation) Act or the Andhra Pradesh Forest Act, 1967, does not apfaly
renewal of leases. The observations in regard to what constitutes 4
made in SCC paras 119, 120, 121 and 123, relied upon by Mr Bhushat
made when it Was sought to be argued by the leaseholders that u

The context in which the Court PYnnnde the dan1t1nn

manifest and evident.

Mr Bhushan th1s Court was considering the question of; :pgrmlttmg mining in
Aravalli hills Where large scale afforestation ‘was dong;l y sﬁendlng crores of ¢

Aravalli hill range over the years by mostly ille, The context is
once again evident.

35. Almost all the orders and judgments his Court deﬁnmgw‘ forest”
and “forest land” for the purpose of the B A &r rendered in -léhe cqntext
of mining or illegal felling of trees for ' | removil of “gfather d
forest produce or the protection of nagionat parksand w1ldhfe c a:g{tes In
the case in hand the context is complegel dlfferent. ' ecisions

relied Upon U_y Mr Bhushan can be app 3 not in
absolute terms. To an extent Mr Bhushan‘ is right in tenéhng that a

witione, He is also
ri ght in contending that non- for ,,,,, S naqgage of time, €

change its character and becom land. But i é algo é—fannot be a rule of

__of;ﬁgft'ation done on public land
ike area” were not consistent

LIlU d.[gufllc[ll Ul lVL[ DIlubIld.Il lb

by :he State Level Expert Comrmttee that in

‘ould be a deemed forest 1is annhed

h1 would perhaps qualify orest. This was obviously not the intent of

’he ordér dated 12-12-19961.

. Godavarman Thirumulpad v. Union of India, (1997) 2 SCC 267
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“Sohcrete landscaping, pillar(s), platform(s), lawn(s), tree planting, etc. To put

NOIDA MEMORIAL COMPLEX NEAR OKHI.A BIRD SANCTUARY, IN RE
(Aftab Alam, J.)

prior permission from the Central Government does not 1n %
contravene Section 2 of the FC Act. :

The project and the EIA Notification, 2006

38. Mr Jayant Bhushan next contended that the COI’I{S‘[I‘UG}IOH
prOJect was started by the U.P. Government (and was sou%;tit to be.comipleted
in great haste!) without obtaining the prior environmentgl’ cle%;‘:ance -
Central Government or the State Level Environment “#m, pﬁct Assessment
Authority in complete violation of the Notification issu
Government on 14-9-2006 under Section 3(3) of the EP Act

39. Before proceeding to examine the issue m de&all it would be useful to
see the views taken by the different authorities;: encl?es and the MoEF on
the question whether the law required prior enviréame : al clearance for the
project. It appears that once the controversy. wassraised, the project
proponents, by letter dated 24-4- 20@9 3 . the State Level

9 tated that havmg‘ regaltd to the
nature and the area of the prOJect ithwass @t covered bythe cﬂedule of

Not1ﬁcat10n No. S.0. 1533(E) dateﬁs 1

"set:l as Category B projects
lcanon was not appllcable

Eﬁhad received further information about the
nd the fresh findings raised far-reaching issues
ended beyond the parameters set by the EIA

659
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it simply, the MoEF was not fully in possession of the basic facts relating t%

the project and its likely impact on the environment. It left the decision in thé
hands of the CEC.

42. The CEC in its report to this Court dated 4-9-2009 held and fb -
that the project was covered by the EIA Notification, 2006 and it fﬁqu‘ir d*;
prior environmental clearance in terms of the notification. In its report
CEC observed as follows:

“30. The CEC does not agree with the stand takens
Government as well as the MoEF that the project dgés net
environmental clearance in terms of the MoEF N{‘i)nf @ﬁon
14-9-2006. The MoEF, as well as the State of Uttar Pradiggh nay,e“ taken
this view primarily on the ground that the built-up area of*the "TOJect is
less than 20,000 sq m and therefore the project does §ot require

environmental cloarance The hniltcuiin arca ha realenlated hy the
LIV LIt vival diivw ., A 1A LSS S Y S Ut} airva llu caivuidciiw g U‘y LI

m area is being used for hard landsca,p
sculptures and surrounded pavedmare

lIldIl JU /0 Ul LIlU pIUJC(./l arca WIllLIl 1 ke
in the activity area. The project cost is"
MoEF Notification dated 14.‘9“06 for building/

Lt lllbluUCU
ores. “"‘As per the
strlRi?tlon project, in
edis to *be included in

the not1ﬁcat10n GTh M F, cBn 1ts own g mission, has merely relied on
ed Eﬁy the State Government

the MOEF regardl 2 the apphcab'hty f
in ‘VICW of preq:‘a*ﬁu '

1id on the issue whether the project was
2006. The MoEF filed a brlef affidavit on
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(Aftab Alam, J.)

the EIA N0t1ﬁcat10n 2006 and no environmental clearance was requlred ;fo

rCLUIIHIlCHUdLIUHb ll. IIUWCVCI Pul lH a caveat lIlcll. bub[l clp ;
before the commencement of the construct10n activity aty

AA N 2D _A ’)ﬂ1(\9 thig '~ ad e
a9, Ul Zi-a-ZUuiv’, Udis Court Paoa\,u an oracr in w

suggest measures for undoing the env1r0nmenta1 dqg@datlon if any, caused
by the prOJect and the amehorat10n measures toisa eglfﬁrd the environment,

subrmt the details concern1ng the projectyin
EIA notification. It also asked the
env1r0nmental 1mpact assessment of. t

Judgment) Thereafter, the Expert Appra1s‘5al Commit AC)‘ constituted by
the Central Government for thHm “fotifi at10n exarmned the
project in its 88th meeting h
Wthh is brought on reco
Government on 22-7- 2‘1@

of the MOEF was patent wrong and incorrect. The prOJect Clearly fell
within the ambit of the Notification, 2006. The CEC had taken the
corfgct view on the issue. And to start the construction of the project and take
it fato an advanced stage of construction without obtaining prior

TN. Godavarman Thirumulpad v. Union of India, (2010) 6 SCC 747

661
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environmental clearance from the Centrali Government was 1in blatant::
violation of the provisions of the notification. Mr Salve also criticised the
Central Government for taking a shifting and inconsistent stand on the issug

AQ Npaw iq tha tima ta taka a colacer lanlk at tha nravigdiang nf.& |
" 7e LNUYVY 10 lll\/ S S S U LW w LARNL d LviliudLl IVUN Al e t}L VUVIDIUILLD

Notification No. S.0O. 1533(E) dated 14-9-2006 issued by the # e ‘&’,ral'
Government under Section 3(3) of the EP Act and to consi
submissions advanced by the two sides on that basis. Section 3(3) o
Act provides as follows:

improve environment.—(1)-(2) * *
- 'ecegsﬁry or
expedlent so to do for the purposes of this Act, by order P hhshﬁd in the

names as may be specified in the order for ihe purp\(m@(m cxerubmg and
performlng such of the powers and functions (mcfllngﬁng he power to issue ¢

I ‘the superv1s10n and
s of such orgder, such
,fperform the fvp‘

er as if sueh at;,;thorr. or o
exercise théy& wélg
50. In exercise of the powers conf
Central Government in the M1mstry of
Notlﬁcatlon No. S.0. 1533(E) on 4
e
f
kental clearance (EC)—The
; require prior environmental
1 . the regulatqas‘y aibut ority concerned, which shall
heremafter b referred taras there "ﬂ ral Government in the M1mstry of
g

Schedule, before any constguction work, or preparatlon of land by the
proj @Ct management except For securing the land, is started on the project

(i) All new projects or activities listed in the schedule to this #/
notification;
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A 7 AT b 2N
{Aftab Alam, J.)

e

(if) Expansion and modernisation of existing projects or ac{ivi@qs
l1sted 1n the schedule o thls n0t1ﬁcat10n with add1t10n of C ﬁ‘c

()1 pOLCHlldl lIIlpdCLb cll'l(.l pOlCIll.ld.l lII
natural and man-made resources;

(i) All projects or activities includ;eu

qohodnla inaliiding nvnangion and giﬂn af avigting mrainetg
SCncauic, LHC1aliing \/AJ:JCILIDIUII ana ulu u O1 CALSUILE ]:JIUJ\/\/LD

or activities and change in gro uct .' . shall requ1re prior
environmental clearance from “h
Ministry of Envuonmen&

product mix as sp
those which fulfj
schedule, will

Qe tn fT Tl e o 73 st cQooaQQTte Tn e v

Lalcy/ UlllLf,,Iui X t e DHVLIUIIIIIC 11 act ﬂbbeblllClll ﬂulllUllL)’

(SEIAA)&SEEAA $hall ‘base its dedisioriion the recommendatlons of a

i

..l()l’l In the absence of a duly

ES b

. Stage (1) %"-‘Tee;ung: In case of Category B projects or
activities, this stage;will entail the scrutiny of an application seeking
prior environmental:clearance made in Form 1 by the State level
Expert Appraisal Committee (SEAC) concerned for determining
whether or not the project or activity requires further environmental
studies for preparation of an environmental impact assessment (EIA)
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be termed Category B1 and remaining projects shall beg ter;;nea\

Category B2 and will not require an environment impact ass
report. For (‘areom‘mahnn of nrme(‘m into B1 or B2 except Tt@-‘__

the Ministry of Env1r0nment and Forests shall issu
guidelines from time to time. '

8.-12. * *
SCHEDULE
(See Paras 2 and 7)

r Activitieg Pe

L 4] (9 e X915

Project or Activity

8
and Townships
€)) &) &)
8(a) i Building and
construction
projects

) a_n;t_lvnjy area)

il projects under

8(b) i Townships

and area ftem 8(b) shall be
development i ppraised as
projects. i Category B1

Note:

General condlt'

©
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NOIDA MEMORIAL COMPLEX NEAR OKHILA BIRD SANCTUARY, IN RE

(ALt Adazrs T
I;[‘l‘jt & NLdrit, J /
(II) Activity
a 1. Construction, operation or decommissioning of thg

involving actions, which will cause physical changes in th&
(topography, land use, changes in water bodies, etc.)

Si. Information/checklist Yes/No Details

No. confirmation

1.1 Permanent or temporary
change in land use, land
cover  or topography

inclnnding ineoraaga
CIuaIng INCTCAsc mn

intensity of land use
c (with respect to local
land use plan)

1.2 Clearance of existing
land, wvegetation and
buildings

1.3 Creation of new

a uses
1.4 Pre-construction

invegtioation e.o

IVOsUIZalion C.g.

houses, soil testing

15 Construction works

it gl dsy
IS bbllCu)

uuc PLLUL ClquUlllllCllla}
_reparat10n of land for the pI‘O]eCt

¢SEIAA). The constitution f SEIAA is provided for in Clause 3 of the
notl,ﬁcatlon with which we @re not concerned in this case. In certain cases a
proy;;ct or activity, though categorlsed in Category B may be treated as
Ca};@gory A by application of the general condition [on account of its location
fing within a distance of 10 km from a protected area notified under the
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Wildlife (Protection) Act, etc.]. In other words, if a project or activity attractg,
the general condition, the competent authority to grant prior environmental
clearance in that case would be the Central Government, even though ¢
project or activity may figure in the schedule in Category B.

52. Further, projects or activities categorised as Category B may @r 1
not require an enV1ronrnental impact assessment before the

a table that is divided into five columns. The first column cont
numbers and the second the description of the project or activi

Cc
d
preceded by an environmental i 1mpa
54, Item 8(a) deals with Bug Y : prOJects and the ©
threshold mark that would; ' 1 projgct Wltlmn’ the ambit of the
notification is equal to or mp esg than 1,50,000 sq m
of “built-up area”. Tt 1si‘furt1i ‘"f”"tloned figures relate
to built-up area for épvered
the built-up area woul
and area development f
within the ambit off
g

stitute thebuilt-up area. Hethen referred to the definition of activity [that
fcludes (7) permanent or temporary change in land use, land cover or
'opogrzsphy including increase ifi intensity of land use (with respect to local
kand use plan), (if) clearance of existing land, vegetation and buildings,
tion of new land uses, and (iv) pre-construction investigations e.g. h
ouses, soil testing]. He contended that in view of the definition of
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NOIDA MEMORIAL COMPLEX NEAR OKHIA BIRD SANCTUARY, IN RE
(Aftab Alam, J.)

-----

and would, thus, form the built-up area under Item 8(«) of the schedt}»le :

56. Further, since the project was located adjacent to the &Xkhi;
Sanctuary, it would without doubt attract the general condi i

Category A, if located within 10 km from the boundary of-
notified under the Wildlife (Protection) Act, 1972. Mr Bhy 3

N PR |

dulIlUIlLy to gl ant pllUI UIlVHUIllllCHI.dl blCdI ance I )

57. Mr Bhushan then referred to the Officé:Me § dated 2-12-2009
issued by the MoEF which in the course of hea Was, in all falrness,
produced by Mr Raval, learned ASG, appe
memorandum inter alia provides that %
clearance to projects involving foregt 1

grantmg envuonmental
ildlife habita &

clearance is subject to their obtainingiprior ctearq e ]r g ]orestry and
wzldlzfe angle mcludmg clea:rance from the Staud;

; ,,§ubm1tted that the

nT‘l Or ¢nvi rnnmenta]

Co ittee oﬁghe X hoﬂal Board for Wildlife as
of %nvu"onmenta], e ‘

precondition for th;a gr,
58 Mr Bh%hamLS

ng and construction project.
hreshold marker he refers to

the deﬁnition
open to sky i
ird

WP (C) No. 460 of 2004 order dated 4-12-2006

667
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59. Long and elaborate submissions were made from both sides in regarg
to the application of the general condition to this project. Mr Venugopal, .
Senior Counsel appearing for the State of U.P. and Mr Raju Ramachandri

Senior Counsel appearmg for NOIDA submitted that the general COl’lﬂltl@ .

prnipr‘te and activitieg clagcified in FQTP(T{\I"‘T R in the Qf‘hpr]]

LUJLLLS GV QLI VIUILD CIGSS1IVU 1 LAl g VUL y 10 1 wae SUaa Uil

of 15-9-2005. Tn the draft notlf' cation there were,tw

il pr ects (re31dent1al c
{rﬁemeﬁit Colonies™, the

Hd townshlp l@rqects
housing and area development projects inithe dsipfithe State G@“Verm;nent

d
granted by the State Government. Mr R'" submitted thA
decision taken in that meeting, in the final N°Dt1ﬁcat10n i
the application of general conditiogriwas removed in resj
8(b) in the schedule. In view of t e
notification, Mr Raval also co
application to Items 8(a) an«k;lSS(
any sanctuary or resery;ed area
) \1mibs of Mr Bhushan’s
roject in question can be ;

dlfferentlég It W’ uld ther Otk be‘f*--reasonable to say that an “area 9
t” though ipvgﬁ Yig a good deal of construction would yet
11°d1hg and construétion project”.

62. When it was pointed ot

shan submitted that so far as construction projects are concerned there is
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(Aftab Alam, J.)

depending upon the extent of construction. The learned counsel
that the - upper hrmt under Item 8(a) (1, SO OOO sq m of built- up av;

p] onment
ciopment

of 1.50.000 sag m would be cateooriged as “townshins ar

U UUT Oy 1 WU UL LAt g Urisvs VUV LSS G

projects”.

hulldmg and construction nrmec‘r , Conqmtmg Qf i mher of multi-storied

the same time since the project is a
not a “township and area development b
Item 8(b) and this would be indeedsa h

N% ;;pﬁemalous position, where a
i Iall withirnt" ‘n

rigours of the notification.

O“I'. lllC d.llllbub dlbU cuguulg 1[1

d .the n0t1ﬁcat10n A
Chedule would show

townshlp project is the dev -ppment of a new area for residential, commerc1al
or ipdustrial use. A townshlp project is different both quantitatively and
qualitatively from a mere building and construction project. Further, an area
lopment project may be connected with the township development
ject and may be its first stage when grounds are cleared, roads and

773
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pathways are laid out and provisions are made for drainage, sewage
electricity and telephone lines and the whole range of other civic s
infrastructure. Or an area development project may be complet“""
independent of any township development project as in case of creatifi
artificial lake, or an urban forest or setting up a zoological or botanl""al park

or a recreational, amusement or a theme park. )

66. The illustration given by Mr Bhushan may be correct o ap extén

i

Constructions W1th built-up area 1n excess of 1,50,000 would bﬁ‘t hugé by amy

b
C

thereunder.
67. In light of the above discussio J

question as a “building and constructién
“dominant purpose or dominant na’ﬁure
parlance test i.e. how a common persé

the hard landscaped area an(;l t
1,05,544.49 sq m i.e. much 15;5*61 W
1nescapable Conclus101£f thie “efore“r-, is that the

i S.0. 1533(E) datcds] 4- 9" 2006. This is not to

_ased on the activity area, the
the application of the Office

1rtually adjoining the Okhla Bmd Sanctuary. The very close proximity of the
roject site to the bird sanctuary actually raises issues of serious concern and
“dilemma. On the one hand the project proponents cannot be said to h
roken any law or violated a definite order or direction of the court but
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NOIDA MEMORIAL COMPLEX NEAR OKHILA BIRD SANCTUARY, IN RE 775 )

(Aftab Alam, J.)

harm to the bird sanctuary.
70. Before the CEC the State Government took the plea that tﬁe

also planning to set up a Corpus
implementation of the management plan.

71. On this issue the MoEF in its respon@es

,_ &3 T C(./() bcnblll\/c LUHC
'rther stated that the State

Government failed to take any steps i e Z‘)rder of this

Court passed on 4-12-200610 in Wril®

which the MoEF was directed to gwe”all' s>

their proposals for declaration of" “%eco sensitive zones™ fg

four weeks. The MoEF made the ac¢éisation that in tH ase (fjf the present
: 5 igag toirake advantage

of its own omission. In its a@ ond response datetf 22§ ;2009 24 3- 2009

tates ﬁnal oppofﬁunlgﬁf to send
: ﬁ&EF within

]"lif‘l’\ ntf t 3 % nt nf Tndia vwag Aravwn tn tha Aasciginm
VVIIILLL V\/Llllllvllt G1 afiGia was grawn 1o e geaision

L Tha (EH( in itg Y ty tha (Maiet f‘nt d A_Q_200N0Q +ait th

O O a hlama an
H-F-LUUZ pPul ulc vldliic Uil

to identify the eco-sensitive

,_,,
oo
=
¢
Q
Q
<
w
=
=
€]
=
=-
Q
)—h
c
w
o
=
=
73]
@]
=
»
%2
=
Q
=

j Goa Foundation v. Union of India, WP (C) No. 460 of 2004 order dated 4-12-2006
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zones but like the MoEF seemed to accept that in the absence of a decisiony
notification there was no legal bar against the construction of the project o
the ground that it was sited adjacent to the bird sanctuary. In its report to §
Court, the CEC observed as follows: il

32. The issue regarding identification/notification of eco—sens

)'\_-r ie

zones around the natlonal park and sanctuaries 1s presently pengl

national park/sanctuary should be declared as eco- sens1ti‘%§; z@he The
recommendation of the CEC has not so far been accepted by ‘tHe Hon’ble

:V1€W that 500 m

may not be adequate. Pursuant to this Hon’ble prer;qe Court’s order °

dated 4-8-2006!! in the TWP matter, mining 1s re “prohibited up to

a distance of one kilometre from th of national

parks/sanctuaries. For other projects, ﬂ;@ I Bi‘lcti_on has so far been

. que‘._\_‘__ed the Stage‘stTs to
g, the national parks/ ;}_ncmarleq d
1

notification, presently there :

implementation of the project on the g

to the Okhla Bird Sanctuary.

33. However, it has to bg e
at a distance of 50 m fro

probability the project gi

had a timely dec1slﬂon i

MoEF.

74. The report _ succmctly "ms p the situation. Though f
everyone, exceptln&_th% p “]ect propong “wvigsv the construction of the
pr0]ect practlcally”'ad}pmk g' the bird s&ilctu‘ag'_  as a potential hazard to the

g

national parks to protect the sensitive

Frr tha comatriariag tha alhoana

il
yaps | j b A
x%Liu’l[ €U 101 ne sanciuarices. l)ul LllC ADSErice

,n.—.nl

i Taala
1U51b dl Ucllclll\.v ;’.

. lurlannden(‘e deve]nﬁe'd hv this Court environment is not mere]v a
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(Aftab Alam, J.)

effects on the Okhla Bird Sanctuary must, therefore, be exarmne
angle.
75. We may note here that Mr Venugopal presente
b photographs trying to show the situation on the westef :
Okhla Bird Sanctuary at its Delhi end. In the photogﬁé@hs fhere is a road,
about IOI'ly to lely feet Wl(.lC \lﬂC l\dlln(llKUHJ IITIgdl.l()l'l '-Ol’ly ,Eﬁfalld I(Ocl(l)
running right next to the wire mesh fencing of the sanctuar e\?ﬁf to the road
is a long row of cheek by jowl concrete structures/houses thgF seem to lean
ngmnqt one another. The road has the hnqﬂino tr&ff’ E) '---DP]hI where all kinds

€ of vehicles (and cattle!) appear jostling for €. T € situation on the
western boundary of the sanctuary is indeed deplozable ivut that is no reason
to strangulate the sanctuary from the NOIDA sigfé"’ i Wﬁﬁ
76. Earlier in the judgment, it is nota@ﬂ, that 22 4-20109, the Court had
asked the MoEF to make a study of the efyviré 2

and to suggest measures for undoing

d  caused by the project and the amg
adjacent bird sanctuary. In pursuahce '
asked the project proponents to have
the prOJect done by some expert age
€  (SACON), nef‘f‘ar\ peg}onal "Qr H d%%he Au India Network
thol> % Ranga Agricultural
Vol. IV); the other by
he paper book Vol. IV);
at was vetted by the Indian
£ ¥ of the paper book Vol. IV).

_ -Clean chit to the project and
ion with the felling of trees and
Okhla Bird Sanctuary:

Union of India, (1996) 5 SCC _47 AIR 1996 SC 2715; A P. Pollution Control Board v. Prof
M V. Nayudu, (1999) 2 SCC 718; Narmada Bachao Andolan v. Union of India, (2000) 10 SCC
(;3’, i, T'N. Godavarman Thirumulpad v. Union of India, (2002) 10 SCC 606; Ramji Patel v.
Nagrzk Upbhokia Marg Darshak Manch, (2000) 3 SCC 29 and State of M.P. v. Kedia Leather &
Liquor Ltd., (2003) 7 SCC 389 : 2003 SCC (Cri) 1642

-fPT.N. Godavarman Thirumulpad v. Union of India, (2010) 6 SCC 747

guaranteed under Article 21 of the Constitution!2, Environment is, th(;re;f c,

673
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In view of thq

.. From this, it is
have ‘been used by 51-16&
extgnded habitat for the wildlife of the Okhia Bird Sanctuary, primarily
terr@strlal birds. Some of these birds may be using the erstwhile
Wqédland for breeding as well..

supports pr1mar1ly water birds, majonty of them mlgratmg _

ublllé 111 lllU WllllCl OCAdUILL,

J.IIUDU arc uuuuucu to UIC '@Nd

roosting on the trees of the adjacent parks.
TE‘TI‘PQ[I‘IHJ habitat in the Qan(“ruarv is very small or insi me

the OBS and the area was undisturbed.
The birds in the wetland of Okhla Bird Sanctuary

2007-2008 17,111
2008-2009 . 21,272
2009-2010 : 22,004
The clearing of the project

2009. The bird estlmategngur
that there has Deen no reau'

nroiect cite hag no 1

Pyt Sne as Y

It appears that the egﬂstﬁnce of highg -g;lsr n line along the
ject s1te¢bef®ie th

proj ect

g,rglmpact it was observed as under:

¢ ncludéd that the erstwhile woodland would
species of terrestrial birds and was an

<
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NOIDA MEMORIAL COMPLEX NEAR OKHILA BIRD SANCTUARY, IN RE
(Aftab Alam, J.)

disturbances. The project area which was in continuation wi
vegetati along the left afflux bund was idine a ofe

1 o
svtutlull ululls e i i vwads l}LU V) Lullls ) sre

]

P. lD“I') Llld.l WUulU lUllll pd.ll Ul llllb J

three people does not record any*“:'“ !

D'F'Fﬂf‘f(‘ that tha nraiect mav havya
llul, l,ll\./ t_l J\/\./l. lllu) LICLY W

Appraisal Committee (EAC) constitute

in its 33th meeting held on 2850

eVnged the prOJect in
g X ‘.nd #ade a number of
recommendations (paper bo
judgment.

80. It is 31gnlﬁca
view that the pr%Ject i
needs to be altogether si
bodies have giv €
prolect subjeck:

8 s ¥
ht i " 1y -t At 1 1l ad hy tha FEA( woa qe
Llsllt Q LIV xuu)’ 1\/1}U1 o cu Lll\/ @‘,\/ L DUUILILLL\/\J U)’ Lll\/ ) VY )\/, AAAY D\/\/ llU

Justlﬁ ation i;br &Hectmg,, the d'molﬁlon of the constructions made in the
e applicants. We would rather allow the
of course to the conditions suggested by the

iereinbelow.

81. It may be noted that:the report of WII has focused on the felling of
treet resulting in the disappearance of the woodland that acted as a protective
buﬁff:r for the bird sanctuary and its first recommendation is to compensate
lie'loss of vegetation. It has secondly focused on the increased artificial light

675
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at the project site, which is likely to affect the migratory bird population it
the long run. Apart from this, we feel that the extent of stone and concrcte
constructions in the name of “hard landscaping™ is highly out of propqg
In the modified layout plan, the project proponents have reduced the area;
under hard surface to 35.54% of the total project area. In our oplnlom ev‘ en
that is unacceptable from the environmental point of view. The are
hard surface, whether covered, uncovered (including pathways qnd b;"?)un
wall, etc.) or of any kind whatsoever must not exceed 25% of the totaLprOJ ct

ey

area; of the rest, 25% should be used for soft/green landscaping dhdsthe p

45 *

remamlng, preferably 50% must have a thick cover of tre‘ off the_native

A8

book Vol. IV]. The plantation of trees should be especially dens ards the
Okhla Bird Sanctuary on the western side of the PI‘OJGC
construction work should commence only on comgletittisaf the planting of

the trees. c
82. In order to ensure full compliance with thg.re ndations of the
expert bodies (which form part of the Judgmen ¢ directions of this
Court, the construction of the project needs to Verseen by an expert
committee. One member of the comm1ttfae g
be nominated by the MoEF, the other m
in consultation with the amicus and the d
constituted w1th1n two weeks from today
83. It is made clear that the above dif&étions are g ‘
facts of this case and nothing said,in the judgment shall fbrm recedent when
e
close second look by the qthorg ies concerne .
Ttems 8(a) and 8(b) of the*schedile to the n@% Ation
with greater precision df ity and the cf;ﬁmti@n of built- up area with
facilities open to the ecfs ) be frg@gl DI A ;
vagueness. The
projects/activitie
ted either by the MoEF or any
gé;haes appointed by it. All the three
e Expert Appraisal Committee and g

: m@ons1derat10n were made at the behest

85 . he IAs stand d1sposed of with the above observations and directions. h
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NOIDA MEMORIAL COMPLEX NEAR OKHLA BIRD SANCTUARY, IN RE

Appendix I (by SACON)
86. 7. Suggested proactive environmental measures

a Althouoh there annears Q be no nercentible imnact, as a prPr*%tnt

AV R ILIC applars 1 D 0L pPoIcopRiiic LAAAI,.,.VL, G

b
of the saﬁctuai‘y and aujOLi‘lli‘lg pai‘ts to enhance U-f
birds.
C
should be done more than 10 ti
will in turn help in sustainabilit
a mention that NOIDA Authonty has
e V1s1t0rs

8. For the effecti

inf"érspersion of ecological

9 In V1eW J
al suggested that the proposed

E_ark nd subsequent anticipated increase in
astl, timan activitics adjacent to the OBS,
$'have “been suggested:

the” project site to compensate the loss of
¢ measures have already been taken up by
1ative and exotic species within the project area
and on the eastern flank ‘of left afflux bund of Yamuna river/OBS at close
.@pacmg. However, emphasis should be given to propagate only the native
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(2) Reduction of adverse impact on the OBS.—It is suggested that
buffer at the north and north-eastern side of the sanctuary to reduce diig

disturbance to the OBS may be created. The area north of the wiregbus
of the OBS is a promlslng site for water birds Wh1ch prefer shalloaw wil

proximity of the OBS it will have an ameliorativj
It would also provide additional habitat to the t
the OBS.

diffused light with blue tinge duri %
impacts if any on OBS, though mq,ch rése

it is suggested that at the peripﬁiﬁry f the OBS, fente, w
existing be created and the breach in™
priority.

(3) Eliciting support

conservation of OBS. —As e
open access from all sidg
f
uént of U.P. to 1mpr0ve the
g buu 1‘12101tal, puuuc amenities
by EAC)
fig points emerged Y

(i) N&DA Authority, shile making presentation, informed that the
project involves the renovéftjon preservation and beautification of park
on & total plot arca of 33.43 ha. The total built-up area of the covered
construchon is 6999 sq m. Before the development of site there were
,__'3 trees of different species out of which 6241 trees were cut and 562 h
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trees were shifted to other parks. Further, they informed that”
following components of the project have already been completed:;

(@) Boundary wall and gate 90% &
(b) Construction of monument building 60%
(c) Landscaping and plantation 80%
(d) Pavements

treated waste water, solid waste management, @
plantation and parking, etc. The other works which
context of Okhla Bird Sanctuary are control of noise, g

A N s 2 Y e vy

udalliic lllalldsclllelll

broad-leal native trees along the pathways 1

Thic will heln in the rednection of eurface v
LIS WL UG P U Wb ptiuibuiU Vi sunialve

(Zi) The water quality and wager |
require  detailed management \ fresh
waterloroundwater should be used fo relonting/l * purposes.

g treated
he nearby

and in buffer zone both on
ould be of indigenous types
.the area. The grass and artificial

#the bund road should be provided. A no
5 ed and maintained around the Okhla Bird
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In the High Court of Allahabad
(BEFORE ALOK MATHUR, J.)

Radhika Constructions, through its Proprietor Mr.
Rakesh Tiwari ... Petitioner;

Versus
State of U.P., thru. Secy Deptt. of Geology and
Mines Lko. and Anther ... Respondents.
Writ - C No. - 2478 of 2022
Decided on March 1, 2023
Advocates who appeared in this case :

Counsel for Petitioner : - Mr. Shishir Chandra
Counsel for Respondent : - C.S.C., Mr. Tushar Verma
The Order of the Court was delivered by
ALOK MATHUR, J.:— Heard Mr. Shishir Chandra, learned counsel for

the petitioner as well as Sri Rakesh Bajpai, learned Standing counsel,
Sri Tushar Verma, Special Counsel and Sri Ramesh Kumar Singh,
Additional Advocate General for the respondents.

2. By means of the present writ petition the petitioner has
challenged the order dated 16.3.2022 passed by the State Government
thereby rejecting the revision preferred by the petitioner against the
cancellation of mining lease vide orer dated 26.4.2021 passed by
District Magistrate, Banda.

EACTS OF THE CASE : -

3. The facts in brief necessary for adjudication of the present case
are that the petitioner in response to an e-tender/e-auction for mining
participated in the auction and his bid was adjudged to be the highest
and lease deed was executed in favor of the petitioner on 6.6.2020 for
the period from 6.6.2020 to 5.6.2025. After execution of the mining
lease the petitioner started mining operations but suddenly the One
Time Password (O.T.P.) was stopped by the District Magistrate, Banda
on 19.3.2021. Subsequently, it is stated that an inspection was
conducted by a team of officers of the Directorate, Mining and Geology,
Uttar Pradesh between 13.3.2021 and 18.3.2021 and some allegations
with regard to the irregularities pertaining to illegal mining were found
correct and on the basis of the aforesaid inspection report a show cause
notice was served on the petitioner on 22.3.2021. According to the said
show cause notice issued by the District Magistrate, Banda it was
mentioned that an inspection was conducted by a team where it has
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been found that the petitioner is involved in illegal mining and he has
extracted minor minerals from the area not allotted to him and
extracted mineral to a depth which was not permissible as per the lease
deed. Accordingly, a notice was given as to why the lease be not
cancelled. In the said show cause notice, penalty for the same offence
has also been fixed as Rs. 50,000/- and recovery of royalty for an
amount of Rs. 7,81,61,400/- has also been proposed in the said notice.

4. The petitioner in pursuance of the aforesaid show cause notice
submitted reply on 30.3.2021 where they have denied the allegations
leveled in the show cause notice and have stated that apart from the
show cause notice no material was provided to the petitioner as
directed by the court in the case of Ranveer Singh v. State of U.P.,
2017 (1) ADJ 240 passed in writ C No. 51986 of 2016 and further
submitted that there was no credible evidence in support of the
allegations and, hence, requested for setting aside the show cause
notice.

5. After considering the reply of the petitioner the District Magistrate

by means of its order dated 26" April, 2021 has cancelled the mining
lease of the petitioner. While rejecting the reply of the petitioner the
District Magistrate has recorded that the petitioner has extracted minor
minerals from an area not allotted to him and extracted 12,970 cubic
meters of sand/maurang in excess and 73,876 cubic meters illegally
which fact has been reported by the Enforcement Team in its report
dated 19.3.2021. He has further noticed that the petitioner was asked
to deposit the amount of royalty of an amount of Rs. 7,81,61,400/- but
even the said amount has not been deposited by the petitioner and
accordingly he was of the view that the said outstanding amount needs
to be recovered from the petitioner along with penalty as provided
under Rule 41 (H) (1) and 59 (2) of Uttar Pradesh Minor Minerals
(Concessions) Rules, 1963. He has further considered the fact that the
Director, Mining and Geology, Uttar Pradesh had -constituted
enforcement team for physical inspection which conducted the spot
inspection on 14.3.2021 which submitted report on 19.3.2021 where it
was found that the petitioner had conducted mining operations of an
area 3.358 hect. and extracted 73,876 cubic meters of sand beyong the
area allotted to him apart from other illegal mining alleged in the said
order and even the bank of the river has been extracted to a depth
which is beyond the prescribed limit. In this regard a first information
report was also lodged against the petitioner.

6. The District Magistrate has relied upon the inspection report and
has stated that the petitioner could not produce any evidence or prove
his case contrary to the findings recorded by the inspection team and,
hence, rejected the reply of the petitioner and proceeded to pass order
for recovery of an amount of Rs. 7,81,61,400/- and also cancelled the

6381



Seel

ONLINE

SCC Online Web Edition, © 2026 EBC Publishing

Page 3
Printed

%I4Ltd.
Thursday, March 19, 2026
For: ashutosh behera, Damodaram Sanjivayya National Law University

SCC Online Web Edition: https://www.scconline.com
© 2026 EBC Publishing Pvt. Ltd., Lucknow.

lease deed issued in favour of the petitioner and further placed him in
black list for a period of two years.

7. The petitioner being aggrieved by the order of the District

Magistrate dated 26" April, 2021 had preferred a revision before the
State Government which has also been decided and rejected by means
of the impugned order dated 16.3.2022. The revisional authority while
rejecting the revision of the petitioner and passing the impugned order
has noticed the fact that an inspection was carried out on which the
mining lease was granted to the petitioner and certain allegations have
come forth on the basis of which the show cause notice was given to
the petitioner to which reply was submitted by him on 30.3.3021. The
reply of the petitioner was not found satisfactory and merely on account
of the fact that the allegations against the petitioner stood concluded
by the inspection team no infirmity was found in the order of District
Magistrate and accordingly the revision was rejected.

8. The petitioner in the present petition has assailed the cancellation
of the lease deed as well as revisional order dated 16.3.2022 and the
recovery as well.

GROUNDS OF CHALLENGE : -

9. Learned counsel for the petitioner has firstly submitted that no
proper opportunity of hearing was given to the petitioner before passing
the order of cancellation and recovery against the petitioner. In support
of his submissions he has submitted that, in fact, no inspection was
actually carried out and a perusal of the show cause notice dated
22.3.2021 would indicate that no material including the copy of
inspection report was supplied to the petitioner along with the show
cause notice and in absence of the relevant documents and material
constituting the basis of the allegations against the petitioner the entire
proceedings was conducted in violation of the principles of natural
justice and accordingly the same are illegal, arbitrary and deserve to be
set aside.

10. Learned Standing counsel Sri Rakesh Bajpai, on the other hand,
supporting the impugned orders submitted that a perusal of the show
cause notice indicates that entire contents of the inspection report have
been reproduced in the show cause notice. He does not dispute the fact
that copy of the inspection report dated 19.3.2021 was never supplied
to the petitioner.

11. Learned counsel for the petitioner has further submitted that the
inspection report and all other relevant documents have been annexed
by the State Government along with the counter affidavit. It is further
submitted that the inspection report was submitted on 19.3.2021 to
the Director, Mining and Geology, Government of Uttar Pradesh who by
means of letter dated 20.3.2021 addressed to the District Magistrate,
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Banda forwarded a copy of the inspection report for proceedings against
the petitioner. Along with the said report he had categorically given
directions to the District Magistrate to pass orders as mentioned
therein. The name of the petitioner finds mention at serial No. 15 of the
said letter where the District Magistrate was directed to register F.I1.R.
against the petitioner, cancel his mining lease and place his name in
the black list and with regard to the allegations of illegal mining
recovery be made from him. For the sake of convenience the directions

of the Director are reproduced as under:—
“wdiga &7 W F8Y U4 WC @UE ® &7 § JdT w7 oo 3"
FIAGar T G UV GGoHRNE & ldws FIR S9 &ad 8¢
fEHIgEN uger [Aewiiaesr U9 UCoHS & 1 el gd 7
Sl Wi T SEE @ T @ [Avg dcolENd W FEErgar
ToTed & B GNP aqe Y G 1 Hrdardt s wg

12. It has also been submitted by the petitioner that entire
proceedings have been held without any application of mind by the
District Magistrate and from a perusal of the directions issued by the
Director, Mining and Geology, the District Magistrate, who is the
subordinate to the Secretary (Mining and Geology) was duty bound to
comply and, in fact, complied with the directions and consequently it is
a clear case of bias and non application of mind by the District
Magistrate.

13. Learned counsel for the petitioner has further assailed the
impugned orders on the ground that the inspection was conducted by
Team A with regard to 19 persons who were the lease holders of the
lease licenses issued in their favour and in pursuance of inspection
report dated 19.3.2021 action was taken against all the 19 persons and
in all the cases the directions/dictates of the Director, Mining and
Geology, as contained in his letter dated 20.3.2021 were duly followed
and complied by the District Magistrate and the leases of all the
persons included in the said list was cancelled. It is further stated that
against all the cancellation orders the respective persons had filed
revisions before the State Government which were again decided by the
Director (Mining and Geology), the same officer who had authored the
letter dated 20.3.2021 in his capacity as Secretary (Mining and
Geology) of Government of Uttar Pradesh and rejected all the revisions
except the revision of the revisionist at serial No. 16, namely of VAR
Enterprises Pvt. Ltd. A copy of the order passed in Revision No. 128
(R)/SM/2021 filed by VAR Enterprises Pvt. Ltd has been annexed along
with writ petition wherein on he basis of the same report the revision of
VAR Enterprises Pvt. Ltd. has been allowed holding that the inspection
report had clear infirmity and could not be relied upon and there is no
material to indicate that the delinquent lease holder had, in fact, was
involved or has indulged in any illegal mining and in the aforesaid
circumstances, the Secretary, Government of Uttar Pradesh (Mining and
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Geology) in exercise of the power of the revisional authority on the
basis of the same material allowed the said revision vide order dated
24.2.2022.

14. Learned counsel for the petitioner claims parity of the order
dated 24.2.2022 and submits that the revisional authority has
discriminated against the petitioner in as much as while considering the
revision in the case of of VAR Enterprises Pvt. Ltd. on the basis of the
same facts and for the same reason the revision of the petitioner has
been dismissed.

15. Sri Rakesh Bajpai, per contra, has submitted that due
opportunity of hearing was given to the petitioner before passing the
impugned orders. He submits that as per the provisions contained
under Rule 60 and 67 of Uttar Pradesh Minor Mineral (Concession)
Rules, 1963 reasonable opportunity of hearing has to be given to the
petitioner before passing any cancellation or blacklisting order. He
submits that the inspection was conducted by the authority prescribed
under the said Rules and according to the said inspection it can safely
be stated that as per the inspection report the petitioner was found to
have indulged in illegal mining and, hence, was subjected to show
cause notice and it is only after receiving the reply to the said show
cause notice that action has been taken in accordance with the
provisions contained in the said Act for cancellation of the lease deed
and for imposition of the penalty. He submits that due opportunity of
hearing was given to the petitioner and consequently it cannot be said
that the proceedings are dehors the law and thus supported the entire
proceedings as well as the impugned orders. He has further vehemently
submitted that not providing copy of the inspection report dated
19.3.2021 has not prejudiced the case of the petitioner nor prejudice
has been caused to the petitioner by not supplying the inquiry report
and, as such, it cannot be said that there is any violation of the
principles of natural justice.

DISCUSSION : -

16. | have heard learned counsel for the respective parties and

perused the record.

17. The State Government after receiving certain complaints with
regard to illegal mining by various persons in District Banda proceeded
to constitute three enforcement teams for inspecting various areas for
which the lease was granted for the purpose of mining. The order dated
12.3.2021 passed by Director, Mining & Geology, which is on record,
indicates that the said team consisted of three officers from the same
department along with Surveyor. It is further submitted that the said
teams conducted inspection and submitted their inspection reports on
19.3.2021 to the Director. In the said report only finding is limited to
the extent of area which has been mined and the quantity of mineral
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extracted with regard to each of the leases has been indicated. It is
further noticed that there is no mention in the said report as to when
the said inspection was carried out or as to whether the lease holders
were ever informed about the said inspection or the manner in which
the inspection was carried out are some of the factors which did not
find mention in the said inspection reports. The inspection report with
regard to each of the license holders in an extremely cryptic manner
has only recorded that the license holders are involved in illegal mining
and the quantities have been mentioned which have been illegally
extracted by all the lease holders.

18. Learned Standing counsel, on the other hand, has stated that
the said inspection was carried out and entries made in the diary of the
surveyor which have also included in the counter affidavit. It is noticed
that only the surveyor has signed on the reprot. It is surprising that
even if this fact is accepted that certain irregularities with regard to the
petitioenr was found on 17.3.2021 why the remaining members of
inspection team did not sign on the said survey report is one aspect
whose answer has neither been given by the respondents in the counter
affidavit nor has been satisfactorily responded by the Standing counsel
and, therefore, the inspection itself becomes doubtful. It is on the basis
of the said inspection report which was submitted to the Secretary,
Mining and Geology that the entire proceedings have been conducted
against the petitioner and also against all other lease holders. It is

further noticed that as per lease deed dated 6" June, 2020 the
petitioner was allotted following areas:—

fag 3T I
A 25°43.419 N 80° 33.858E
B 25°43.350 N 80° 33.977E
C 25° 43.074 N 80°33.810E
D 25°43.157 N 80°33.701E

19. Further, the said mining area was described with reference to
the other plots on the North, South, East and West of the leased area
which has been described therein. It is noticed that the inspection
report only records that the petitioner has made excavation and
extracted minor minerals from the areas outside the mining area. It is
nowhere mentioned when and where the inspection was carried out,
who were present during the inspection and most importantly whether
the inspection was carried out at the location allotted to the petitioner
is also doubtful as the plot is identifiable by G.P.S. Coordinates and
there is no mention that G.P.S. Coordinates were used for identification
of the plot. These are the essential facts which go to the root of the
matter. If the allegations against the petitioner is that they have
illegally mined beyond the leased area then it was the duty of the
inquiry team to have identified/pointed out the same but there is no
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attempt to establish the case that illegal mining had, in fact, been done
on area beyond the leased area. All these facts should have been given
in detail as the report recorded a finding that the said extraction have
been conducted in the area beyond the leased area then it should have
been described by giving their coordinates in the inspection report
which was not done.

20. It is in the aforesaid facts and circumstances that this Court is of
the view that the allegations against the petitioner for illegal mining
could not be clearly established and merely stating that large quantity
of the minerals have been extracted by them would not ipso facto prove
that the petitioner had been involved in illegal mining. It is the duty of
the State to obtain and produce credible evidence in support of th
eallegations to bring home the charges. The arguments in this regard
have force, specially, relying on the judgment of this Court in the case
of Ranveer Singh v. State of U.P., 2017 (1) ADJ 240 where this Court
has held as under:—

“33. Once the liability was to be fastened on the shoulder of the
petitioner, then it was the obligation of the State to prove by way of
credible evidence available that it was the petitioner, who has
indulged in illegal mining and in the said direction, apart from
issuing show-cause notice, all the evidence that was sought to be
relied upon, i.e., the incumbents who have carried out the search
and survey and the incumbents who have come forward to depose
against the petitioner their names ought to have been disclosed and
they ought to have been produced to support the case of the State
that petitioner, in fact, has indulged in illegal mining. Not only this,
as a part of process, the petitioner was entitled to have reasonable
opportunity of defending himself by questioning the veracity of
evidence produced against him and by adducing his own evidence, if
any. Decision maker is bound to act fairly, as under the scheme of
things provided for the determination made by him will entail civil
consequences, as qua the person charged with illegal mining, on
charges being proved, financial liability would be shouldered and in
contra situation, the State would be at loss.”

21. It is further noticed that no further evidence was adduced during
the proceedings apart from the inspection report which could indicate
that the petitioner or the other persons were involved in illegal mining.
No evidence in this regard has either been placed on record before this
Court or during the course of inquiry conducted by the respondents
culminating into cancellation of the lease licenses.

NON-SUPPLY OF DOCUMENT : -

22. With regard to non-supply of the inspection report in the present
case, it is not disputed that show cause notice contained only
allegations with regard to illegal mining as recorded by the inspection
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team. Copy of the inspection report was never supplied to the
petitioner. Though there are several judgments including the
judgments cited by the Standing counsel in the case of Gorkha Security
Services v. Government (NCT of Delhi), (2014) 9 SCC 105 where it has
been held that in case inquiry report is not supplied to the delinquent
then the proceedings would not ipso facto be illegal and arbitrary and in
violation of principles of natural justice but delinquent will have to show
that prejudice was caused to him by not supplying a copy of the inquiry
report.

23. It is noticed that in the present case the proceedings have been
conducted against the petitioner only on the basis of inspection report.
Undisputedly, no other material was adduced during the said inquiry
nor any evidence or statement was recorded during the inquiry. No
documents were ever taken on record during the said inquiry and the
culpability of the petitioner with regard to illegal mining and other
allegations has been decided only on the basis of inspection report.
Needless to say that the inspection report, in the present circumstances
of the case, constitutes an essential material/document which ought to
have been supplied to the petitioner as even in the impugned orders
the petitioner has been held guilty of illegal mining relying upon the

inspection report dated 19™ March, 2021. Once it is noticed that action
is taken solely on the basis of inspection report then non supply of the
said report to the person against whom proceedings are to be carried
out necessarily constitutes miscarriage of justice in as much as he has
a right to receive all the material which constitutes the
charge/allegations against him so as to adequately respond to the
charges and defend himself effectively, while in the present case the
only material/document on the basis of which the petitioner has been
proceeded against has not been provided to him and, hence, it can be
safely concluded that the inquiry proceedings against the petitioner in
this regard are in clear violation of the principles of natural justice and
the defence of the petitioner has been severely prejudiced. Even though
the sum and substance of the allegations did find mention in the show
cause notice but inspection report apart from establishing the
allegations against the petitioner also does not explain about other
aspects as to how and where (location) the inspection was conducted,
as to in what manner the inspection was undertaken by the committee
and as to whether the persons allegedly involved in the illegal mining
were ever put to notice before conducting the said inspection, are
certain factors which are very material facts for the persons, who have
been proceeded against have a right to defend their actions and they
have right to know all material facts and only thereafter ssail the said
report. In absence of inspection report their defence was seriously
prejudiced and as vested right has been snatched away which
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undoubtedly has civil consequences. It is not clear from perusal of the
records as to what were the coordinates, where the inspection was
conducted and merely recording that inquiry was conducted on the
plots on which the lease has been executed are some of the factors
which are necessarily to be proved by the prosecution before saddling
the delinquent lease holders with penal consequences like cancellation
of their leases and recovery of penalty. In the lease the area allottted
for mining has been described with G.P.S. coordinates and, therefore, it
was incumbent to provide the G.P.S. coordinates of the area on which
inspectdion was carried out and also the coordinates of area beyond the
leased area on which the petitioner has been alleged to hvae illegally
mined. In absence of any cogent material or document the charge of
illegal mining has sought to be proved. This Court is of the considered
view that there was no sufficient cogent material linking the petitioner
with the charge of illegal mining and as per the judgment of Ranveer
Singh v. State of U.P. (supra), the onus on the State has not been
discharged and consequently the proceedings against the petitioner
only on the basis of inspectdion report is arbitrary.

BIAS : -

24. Apart from violation of the principles of natural justice, it is
further noticed that the proceedings itself became doubtful the moment
the Director, Geology & Mining directed the District Magistrate to
proceed against the lease holders in a particular manner and to cancel
the license and place them in black list. It would have been appropriate
for the Director, Mining and Geology to have merely forwarded the
inspection report and directed the competent authority i.e. the District
Magistrate to proceed in accordance with law after giving reasonable
opportunity of hearing to the lease holders but by specifically directing
the District Magistrate to proceed to cancel the lease of the petitioner
and other similarly situated persons and put them under the black list,
clearly reveals that the respondents had premeditated and preordained
the result of the inquiry proceedings which the District Magistrate
obediently complied with and, hence, the cancellation order has been
passed without application of any mind and at the dictates of the
higher authority and a perusal of the same clearly indicates that the
grounds/defence taken by the petitioner in the reply have not even
been considered either by the appellate or revisional authority
rendering the impugned orders illegal and arbitrary.

25. While assailing the impugned order dated 16.03.2022 passed in
revision by the Secretary, Government of U.P. it is submitted that the
same has been decided by Dr. Roshan Jacob, who was also holding the
charge of Director, Geology & Mining at the time when she had issued
later dated 20.03.2021 whereby clear directions were issued to the
District Magistrate to proceed against and to blacklist him. To consider
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the argument regarding bias, it would be fruitful to consider the
rendition of the Supreme Court in this regard.

26. In the case of Mustafa v. Union of India, (2022) 1 SCC 294 the

Apex Court has held as under:—

36. More appropriate for our case would be an earlier decision in
G. Sarana V. University of Lucknow [G. Sarana v. University of
Lucknow, (1976) 3 SCC 585 : 1976 SCC (L&S) 474], wherein a
similar question had come up for consideration before a three-Judge
Bench of this Court as the petitioner, after having appeared before
the selection committee and on his failure to get appointed, had
challenged the selection result pleading bias against him by three
out of five members of the selection committee. He also challenged
constitution of the committee. Rejecting the challenge, this Court
had held : (SCC p. 591, para 15)

“15. We do not, however, consider it necessary in the present
case to go into the question of the reasonableness of bias or real
likelihood of bias as despite the fact that the appellant knew all
the relevant facts, he did not before appearing for the interview or
at the time of the interview raise even his little finger against the
constitution of the Selection Committee. He seems to have
voluntarily appeared before the committee and taken a chance of
having a favourable recommendation from it. Having done so, it is
not now open to him to turn round and question the constitution
of the committee. This view gains strength from a decision of this
Court in Manak Lal case [Manak Lal v. Prem Chand Singhvi, AIR
1957 SC 425] where in more or less similar circumstances, it was
held that the failure of the appellant to take the identical plea at
the earlier stage of the proceedings created an effective bar of
waiver against him. The following observations made therein are
worth quoting : (AIR p. 432, para 9)

‘9. ... It seems clear that the appellant wanted to take a chance
to secure a favourable report from the tribunal which was
constituted and when he found that he was confronted with an
unfavourable report, he adopted the device of raising the present
technical point.’”

37. The aforesaid judgment in G. Sarana [G. Sarana v. University
of Lucknow, (1976) 3 SCC 585 : 1976 SCC (L&S) 474] was referred
in Madras Institute of Development Studies v. K. Sivasubramaniyan
[Madras Institute of Development Studies v. K. Sivasubramaniyan,
(2016) 1 SCC 454 : (2016) 1 SCC (L&S) 164], in which selection to
the post of Assistant Professor was challenged on the ground that
shortlisting of candidates was contrary to the Faculty Recruitment
Rules. The challenge was declined on the ground of estoppel as the
respondent, without raising any objection to the alleged variations in
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the contents of the advertisement and the Rules, had submitted his
application and participated in the selection process by appearing
before the committee of experts.

38. Equally appropriate would be a reference to the decision of
this Court in P.D. Dinakaran (1) v. Judges Inquiry Committee [P.D.
Dinakaran (1) v. Judges Inquiry Committee, (2011) 8 SCC 380], in
which the allegation was that one of the members of the committee
constituted by the Chairman of the Council of States (Rajya Sabha)
under Section 3(2) of the Judges (Inquiry) Act, 1968 was biased.
This judgment extensively recites and assimilates from both
domestic and foreign judgments on the question of bias and
prejudice and quotes the following observations in G. Sarana [G.
Sarana v. University of Lucknow, (1976) 3 SCC 585 : 1976 SCC
(L&S) 474] case: (G. Sarana case [G. Sarana V. University of
Lucknow, (1976) 3 SCC 585 : 1976 SCC (L&S) 474], SCC p. 590,
para 11)

“11. .. the real question is not whether a member of an
administrative board while exercising quasi-judicial powers or
discharging quasi-judicial functions was biased, for it is difficult to
probe the mind of a person. What has to be seen is whether there is
a reasonable ground for believing that he was likely to have been
biased. In deciding the question of bias, human probabilities and
ordinary course of human conduct have to be taken into
consideration.”

39. Thereafter, reference is made to Ashok Kumar Yadav v. State
of Haryana [Ashok Kumar Yadav v. State of Haryana, (1985) 4 SCC
417 : 1986 SCC (L&S) 88], which refers to the Constitution Bench
judgment in A.K. Kraipak v. Union of India [A.K. Kraipak v. Union of
India, (1969) 2 SCC 262]. Ashok Kumar Yadav [Ashok Kumar Yadav
v. State of Haryana, (1985) 4 SCC 417 : 1986 SCC (L&S) 88] was a
case of selection by UPSC and following extract from this judgment
is of some significance : (Ashok Kumar Yadav case [Ashok Kumar
Yadav v. State of Haryana, (1985) 4 SCC 417 : 1986 SCC (L&S) 88],
SCC pp. 442-43, para 18)

“18. We must straightaway point out that A.K. Kraipak [A.K.
Kraipak v. Union of India, (1969) 2 SCC 262] is a landmark in the
development of administrative law and it has contributed in a
large measure to the strengthening of the rule of law in this
country. We would not like to whittle down in the slightest
measure the vital principle laid down in this decision which has
nourished the roots of the rule of law and injected justice and fair
play into legality. There can be no doubt that if a Selection
Committee is constituted for the purpose of selecting candidates
on merits and one of the members of the Selection Committee is
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closely related to a candidate appearing for the selection, it would

not be enough for such member merely to withdraw from

participation in the interview of the candidate related to him but
he must withdraw altogether from the entire selection process and
ask the authorities to nominate another person in his place on the

Selection Committee, because otherwise all the selections made

would be vitiated on account of reasonable likelihood of bias

affecting the process of selection. But the situation here is a little
different because the selection of candidates to the Haryana Civil

Service (Executive) and Allied Services is being made not by any

Selection Committee constituted for that purpose but it is being

done by the Haryana Public Service Commission which is a

Commission set up under Article 316 of the Constitution. It is a

Commission which consists of a Chairman and a specified number

of members and is a constitutional authority. We do not think that

the principle which requires that a member of a Selection

Committee whose close relative is appearing for selection should

decline to become a member of the Selection Committee or

withdraw from it leaving it to the appointing authority to

nominate another person in his place, need be applied in case of a

constitutional authority like the Public Service Commission,

whether Central or State. If a member of a Public Service

Commission were to withdraw altogether from the selection

process on the ground that a close relative of his is appearing for

selection, no other person save a member can be substituted in
his place. And it may sometimes happen that no other member is
available to take the place of such member and the functioning of
the Public Service Commission may be affected. When two or
more members of a Public Service Commission are holding a viva
voce examination, they are functioning not as individuals but as
the Public Service Commission. Of course, we must make it clear
that when a close relative of a member of a Public Service

Commission is appearing for interview, such member must

withdraw from participation in the interview of that candidate and

must not take part in any discussion in regard to the merits of
that candidate and even the marks or credits given to that
candidate should not be disclosed to him.”

40. “Real likelihood test” applied in Ranjit Thakur v. Union of
India [Ranjit Thakur v. Union of India, (1987) 4 SCC 611 : 1988 SCC
(L&S) 1], is elucidated in the following words : (SCC pp. 617-18,
paras 15-17)

“15. ... The test of real likelihood of bias is whether a
reasonable person, in possession of relevant information, would
have thought that bias was likely and whether Respondent 4 was
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likely to be disposed to decide the matter only in a particular way.

16. It is the essence of a judgment that it is made after due
observance of the judicial process; that the court or tribunal
passing it observes, at least the minimal requirements of natural
justice; is composed of impartial persons acting fairly and without
bias and in good faith. A judgment which is the result of bias or
want of impartiality is a nullity and the trial “coram non judice”....

17. As to the tests of the likelihood of bias what is relevant is
the reasonableness of the apprehension in that regard in the mind
of the party. The proper approach for the Judge is not to look at
his own mind and ask himself, however, honestly, “Am | biased?”;
but to look at the mind of the party before him.”

27. In light of the settled law and the pronouncements of the
Supreme Court on bias, examining the facts of the present case, this
Court is of the view that Dr. Roshan Jacob, who was also the Director,
Geology and Mining had directed the District Magistrate to proceed
against the petitioner and to cancel his mining lease, which order was
duly complied, and subsequently she herself as the revisional authority
against the order of cancellation of the mining lease proceeded to hear
and reject the revision, which order would certainly be hit by the vice of
bias. It is the particular officer who initiated proceedings against the
petitioner and other similarly situated persons, who can be said to have
already made up her mind with regard to the penalty to be imposed
upon the petitioner which is evident from her letter dated 20.03.2021
and further proceeded to decide the revision and, therefore, she was a
Judge of her own cause deciding a matter which was initiated by her
and also the revision challenging the order of District Magistrate which
was passed on her dictates. The ground of bias squarely applies to the
facts of the present case and the order dated 16.03.2022 rejecting the
revision is clearly illegal, arbitrary and is hit with vice of bias.

28. This Court has also examined the revisional order passed in the
case of VAR Enterprises Private Limited in Revision No. 128
(R)/SM/2021. It is noticed that the revisionist therein was also
confronted with the same inspection report where he was also held
guilty of illegal mining in an area beyond the leased area allotted to
him. The revisional authority has allowed the revision only on the
ground that there is no material to indicate that the lease holder was,
in fact, involved in or has indulged in illegal mining. It is clear that the
same revisional authority in one case has sought to distinguish the
inspection report and declined to fasten any liability upon VAR
Enterprises Private Limited while on the basis of the same material
have held the petitioner to be guilty of illegal mining. This clearly shows
the discriminatory nature in which the impugned order of punishment
has been passed and, as such, the action of the administrative
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authority cannot be sustained.
VIOLATIONS OF RULE 58 OF THE RULES OF 1963 : -

29. The impugned order has also been assailed on the ground that
the same is in violation of Rule 58 of the Rules of 1963. By means of
the impugned order the District Magistrate has passed final orders in
pursuance of the show cause notice dated 25.2.2021, 20.3.2021 and
12.4.2021. It is stated that the said notice was only with regard to
recovery of the outstanding amount of royalty, for non payment of 2 per
cent TCS amounting to Rs. 1,52,400/- and also 10 per cent of the
District Mining Fund (D.M.F.) amounting to Rs. 7,62,000/-.

30. In this regard Rule 58 of the Rules of 1963 provides that in
consequence of non - payment of royalty or other dues the same can be
recovered by the respondents only after service of notice to the lessee,
to pay within thirty days of the receipt of the notice and if not paid
within thirty days then on expiry of fifteen days of the notice the lease
can be cancelled. In this regard it has been submitted that thirty days
from the date of notice would expire only on 11.05.2021 and fifteen
days beyond the said date would expire on 26.05.2021 and even
according to the statutory provisions cancellation of the lease of the
petitioner could not have been ordered prior to expiry of the said period
i.e. 26.05.2021 while in the present case the order of cancellation has
been passed on 26.4.2021 before the expiry of statutory period, as
such, it is clearly noticed that Rule 58 of the Rules of 1963 has been
flagrantly violated by the respondents in cancellation of their lease in
pursuance of the show cause notice dated 12.4.2021. Therefore, on this
ground also the cancellation order is illegal, arbitrary and violative of
Rule 58 of the Rules of 1963.

31. In view of the aforesaid facts and circumstances, this Court is of
the considered view that the impugned order dated 16.3.2022 passed
by the State Government in Revision No. 104 (R)/SM/2021 as well as
order 26.4.2021 passed by opposite party No. 3 i.e. District Magistrate,
Banda are illegal and arbitrary, hence, set aside.

32. Considering the seriousness of the allegations and the amount of
recovery the respondents are given liberty to proceed against the
petitioner in accordance with law, if they so choose.

33. In view of the above, the writ petition stands allowed.

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/
regulation/ circular/ notification is being circulated on the condition and understanding that the publisher would not be
liable in any manner by reason of any mistake or omission or for any action taken or omitted to be taken or advice
rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/ notification. All
disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The authenticity of
this text must be verified from the original source.
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Case :- WRIT - C No. - 51986 of 2016

Petitioner :- Ranveer Singh

Respondent :- State Of U.P. And 7 Others
Counsel for Petitioner :- Manish Goyal
Counsel for Respondent :- C.S.C.

Hon'ble V.K. Shukla,l.

Hon'ble Mahesh Chandra Tripathi,l.
(Oral : V.K. Shukla, J.)

Present Writ Petition in question is directed against the order
passed by District Magistrate, Saharanpur dated 06.10.2016 in
exercise of authority conferred under Section 21(1) and Section
21(5) of Mines and Minerals (Development and Regulation) Act,
1957 (hereinafter referred to as the 'MMDR Act') annexed as
Annexure no.1 to the Writ Petition wherein recovery initiated against
the petitioner has been held to be justifiable and apart from the
same, the petitioner has also further challenged the validity of the
notice dated 31.08.2012, notice dated 09.12.2014, notice dated
09.07.2015 and notice dated 08.09.2015 issued by respondent nos.6

and 7 respectively.

Petitioner Ranveer Singh claims that he is resident of village
Aslampur Bartha, Tehsil Behat, District Saharanpur and is a social
worker and currently he is holding the office of Pradhan of Village
Aslampur Bartha Rasulpur @ Rasuli and of Bartha Kursi. Petitioner
has proceeded to make a mention that he has been heading
movement against illegal mining and it was due to his effort that
illegal mining has been exposed in the district of Saharanpur

wherein Mohd. Igbal s/o Abdul Wahid is a principal player.

Petitioner, it appears had made a point that action be taken

against Mohd. Igbal for financial irregularities and it appears that
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armed with requisite material petitioner approached the Apex Court
by filing petition under Article 32 of the Constitution of India, which
came to be registered as Writ Petition No0.818/2015 before the

Hon'ble Apex Court with following reliefs:-

"(a) Issue a writ in the nature of mandamus directing the investigation by
Special Investigation Team or any other central investigative agency into
the financial affairs of Mr. Mohd. Igbal s/o Abdul Waheed, R/o Vvill.
Mirzapur Pol, Tehsil Behat, District Saharanpur, Uttar Pradesh.

(b) Direct the respondents to attach the benami properties details of
which is annexed as Annexure-P/9 and the same is purchased by Mohd.
Igbal through his various companies/partnership

firms/relatives/employees etc.; and

(c) pass such further order of orders, as this Hon'ble Court may deem fit

and proper in the circumstances of this case."

In the said proceedings in question, the Hon'ble Apex Court

proceeded to pass following order on 14.12.2015:

"Issue notice.

Mr. Maninder Singh, learned Additional Solicitor General accepts
notice on behalf of respondent No.1, 3 to 7 and 10 to 14.

Liberty is given to serve Mr. Gaurav Bhatia, learned Additional
Advocate General for the State of U.P. in respect of respondent
No.2.

Notice to respondent No.8 and 9, namely, Chief Secretary, State of
Haryana and Chief Secretary, State of Uttarakhand is for the present
dispensed with.

Mr. Anupam Mishra, learned counsel accepts notice on behalf of
respondent No.15.

Learned counsel for the respondents to file counter affidavit within
four weeks. Rejoinder affidavit, if any, be filed within two weeks
thereafter.The petitioner shall also file additional affidavit stating
the following:-

(1) The number of writ petitions earlier filed by the petitioner against
respondent No.15. Copies of the said writ petitions and orders
passed by the High Court on the same, shall also be filed.

(2) The number of criminal cases registered against the petitioner
and the details thereof as also their present status.

(3) The number of cases of illegal mining registered against the
petitioner or orders passed by the competent authorities imposing
penalties for such illegal mining.

Mr. Maninder Singh, learned Additional Solicitor General shall also
take instructions from the respondents for whom he appears as to
the modalities which the respondents propose to adopt in regard to
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verification and if necessary investigation into the allegations made
in the writ petitions and for initiating proceedings wherever the
same are necessary. We make it clear that if the authority
competent to inquire into the matter finds it to be a fit case to
initiate any inquiry or investigation they shall be free to do so. The
present proceedings shall not be seen as an impediment for them
to initiate legal action wherever such action is deemed necessary.

List in the month of February, 2016."
The matter has been taken up once again before Hon'ble the
Apex Court on 25.04.2016 whereon following order has been

passed:

"UPON hearing the counsel the Court made the following
ORDER

Mr. Maninder Singh, learned ASG has today filed a status report
each on behalf of CBDT, Enforcement Directorate and SFIO. From a
reading of the said reports, it appears that the authorities have
taken cognizance of the allegations made by the writ-petitioner and
initiated appropriate investigation into the same. Mr. Maninder
Singh submits that given three months' further time, the three
agencies mentioned above would submit a further report as to the
progress made in connection with the on-going investigation. Time
prayed for is granted. The agencies to file a status report in regard
to the progress made within three months from today.

Mr. P.Chidambaram, learned senior counsel appearing on behalf of
respondent No. 15 points out that apart from certain criminal cases,
there are certain outstanding demands for an amount of Rs.
4,26,62,680/- approximately against him. Mr. H.P.Raval, learned
senior counsel for the petitioner submits that apart from a demand
of Rs. 12,05,300/- mentioned at Serial 4, he has not received any
other demand letter mentioned in the said affidavit. Learned
counsel for the State of U.P. and the District Magistrate concerned
undertakes to serve copies of the three demands letter referred to
above upon Mr. D.Mahesh Babu, learned counsel for the petitioner.
Service of the said demand letters on the learned counsel shall be
taken as service upon the writ- petitioner who shall then have three
weeks' time to reply to the said demand letter before the District
Judge/competent authority concerned. We hope and trust that the
competent authority would take up the matter as regards the
recovery of the amount due from the petitioner and take the
proceedings to their logical conclusion. Copies of the demand
letters shall also be furnished to Mr. Maninder Singh who shall
forward the same to the concerned authorities for any investigation
at their end, if so advised.

List on 08.08.2016.

Civil Appeal Nos. 2667 of 2016 Civil Appeal D 9109 of 2016, 7484 of
2016, 7821 of 2016:

De-linked. To be listed before an appropriate Bench of which
Hon'ble Mr. Justice Uday Umesh Lalit is not a member after
obtaining orders from Hon'ble the Chief Justice of India. Interim
Orders dated 14.03.2016 and 18.03.2016 shall continue until further
orders from this Court."

The matter, thereafter, has been taken up on 08.08.2016
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whereon following order has been passed:

"UPON hearing the counsel the Court made the following
ORDER

Mr. P.N.Mishra, learned senior counsel appearing for the District
Magistrate who happens to be the competent authority in relation to
the demand notices issued to the petitioner submits that according
to his instructions, the petitioner has not so far responded to the
notices served upon him pursuant to our Order dated 25.04.2016.

Mr. H.P.Raval, learned senior counsel appearing for the petitioner
however disputes this position and submits that the petitioner has
already responded to the notices and that the proceedings before
the competent authority are in progress. In the circumstances, all
that we need direct at this stage is that the competent authority
shall expedite the finalisation of the proceedings and pass
appropriate orders expeditiously but not later than two months from
today. Copies of the final orders passed by the competent authority
shall be placed before the Court by the date of hearing.

Mr. Maninder Singh learned ASG has drawn our attention to the
second status report filed on behalf of respondents No. 4 and 12 to
point out that the investigation into the allegations and the
complaints made by the petitioner has been taken up in the right
earnest and several steps accomplished. He points out that keeping
in view the magnitude of the work involved, the investigation
agency may require three months' further time to report further
developments and progress in connection with the same. We see
no reason to decline that prayer. We direct that the investigation
initiated by respondents No. 4 and 12 referred to in the affidavit filed
on their behalf shall be carried out and a status report based on the
progress made be filed on or before the next date of hearing.

Mr. Raval, at this stage submits that although the petitioner had
filed several complaints to the Director, CBI for investigation into
several allegations made against respondent No. 15 and persons
connected with him, the CBI has not taken any action in the matter.
He submits that now that the reports submitted by respondents No.
4 and 12 suggest that several companies some of which prima facie
fake and shell companies are indulging in extensive business
possibly of money laundering have been noticed in the course of
investigations, the CBI could look into the complaints more
seriously and take whatever action was legally permissible and
warranted.

Mr. Maninder Singh submits that CBI will have no difficulty in
looking into the complaints filed by the petitioner in the light of the
reports submitted by the Enforcement Directorate and the CBDT. In
that view, we expect the CBI to examine the matter at an appropriate
level for such action as may be considered necessary in
accordance with law. A status report on the action taken by all
agencies shall be filed before the next date of hearing.

Post after three months. We make it clear that we have expressed
no opinion on the merits of any contentions open to the parties
both on facts and in law. The status reports filed by Mr. R
Balasubramanian on behalf of Enforcement Directorate and CBDT
are taken on record."

From the order dated 08.08.2016 passed by Hon'ble the Apex
Court, this much is clear that Hon'ble the Apex Court has taken note
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of the fact that petitioner has already responded to the notices and
the proceedings before the Competent Authority are in progress.
Hon'ble the Apex Court has proceeded to make a mention that in
such a situation all that is needed is that the competent authority
shall expedite the finalisation of the proceedings and pass
appropriate orders expeditiously but not later than two months from
today and copies of the final orders passed by the competent

authority shall be placed before the Court by the date of hearing.

This is an accepted position that the proceedings in question
has been finalized by means of order dated 06.10.2016 passed by
District Magistrate, Saharanpur for recovering a sum of
Rs.4,26,62,680/- from the petitioner and the said order in question

is now being assailed before us.

On 05.11.2016, we have proceeded to pass order for making a
request before Hon'ble Apex Court to pursue the matter before this
Court or alternatively the matter be pursued before the Apex Court.

Relevant extract of the said order reads as follows:

“We have been informed that the next date fixed before Hon'ble the
Apex Court is 15.11.2016 and in our considered opinion, once the
next date fixed in the matter is 15.11.2016 and the matter is
engaging the attention of Hon'ble the Apex Court and copies of the
final order passed by the Competent Authority has been directed to
be placed before the Court concerned, in view of this, it would be
much more appropriate if liberty is sought from the Apex Court to
pursue the matter before this Court or alternatively the matter be
agitated before Hon'ble the Apex Court itself by calling for the
record of writ petition itself.”

On 02.12.2016 when the matter was taken wup, a
supplementary affidavit in question has been filed indicating therein
that before the Apex Court, IA No. 7 of 2016 had been filed with

following request:

"a) Restrain the State of Uttar Pradesh from taking any steps
for recovery of amounts from the Petitioner pursuant to order
of DM, Saharanpur dt. 06.10.2016.

b) Stay the order dt. 06.02.2016 passed by DM, Saharanpur in
Misc. Application No. 661/2016 and consequential
proceedings.
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c) Direct the District Magistrate, Saharanpur to produce
original files relating to issuance and service of demand
notices dt. 31.08.2012, 09.12.2014, 09.07.2015 and 08.09.2015;
and

d) pass such other and further order as this Hon'ble Court
may deem fit and proper.

AND FOR THIS ACT OF KINDNESS THE PETITIONER AS IN
DUTY BOUND SHALL EVER PRAY."

In I.A. No.7 of 2016 following order has been passed:

"Upon hearing the counsel the Court made the following
order

ORDER

Learned counsel for the petitioner seeks leave withdraw L. A.
No. 7 of 2016 (Application for direction).

I.LA. No. 7 of 2016 is dismissed as withdrawn with liberty to
seek appropriate redress in appropriate proceedings."

Further as I.A. No. 7 of 2016 has been permitted to be
dismissed as withdrawn with liberty to seek appropriate redress in
appropriate proceedings and the present writ petition in question
has already been filed before this Court assailing the decision
making process itself, as such after hearing the parties, we
proceeded to pass an order asking the learned Standing Counsel to
produce relevant records on the basis of which assessment in
question has been done and such a conclusion has been drawn and
further that the matter will be taken up on 15th December, 2016 in

computer list.

Today the entire records leading to the impugned order in
question has been produced before us and thereafter with the
consent of parties, present matter in question is being heard and

finally decided.

Shri Manish Goyal, counsel for the petitioner submitted that in
the present case decision making process is per-se bad, inasmuch
as, point of view as has been indicated by the petitioner in his reply
filed has not at all been taken note of and in most arbitrary and

whimsical fashion, financial liability has been shouldered upon the

699
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petitioner. Further submission has also been made that financial
liability has been shouldered on mere jpse dixit, inasmuch as, at no
point of time any proper inquiry has been conducted in the matter
i.e. by providing the entire material that has forced the Authority to
form opinion that petitioner has indulged in the activity of illegal
mining and consequently liable for imposition of such heavy liability
upon the petitioner. It has been contended that at no point of time,
the incumbents, who have proceeded to file affidavits and deposed
against the petitioners, qua them any opportunity has been provided
to cross-examine them and to lead has defence, in view of this, it is
being contended that once fair procedure has not been adhered to,
the action taken cannot be approved of and accordingly requisite

relief be accorded.

Shri Atul Kumar Singh, learned Standing Counsel, on the other
hand, has contended that in the present case, illegal mining has
been there and material has been available on record connecting the
petitioner with the activity of illegal mining and in view of this,
rightful exercise has been undertaken and rightful liability has been

imposed and accordingly, no interference be made.

Arguments to the similar effect has been advanced by the

counsel representing opposite party no.4.

After respective arguments have been advanced, we proceed
to examine the relevant provisions of Mines and Minerals
(Development and Regulation) Act, 1957 and the Rule framed

thereunder.

The Mines and Minerals (Development and Regulation) Act,
1957 is an Act to provide for regulation of mines and development of
minerals under the control of Union. Section 2 declares the
expediency of Union to control the regulation of mines and

development of minerals Section 3(a) defines minerals which
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includes all minerals except mineral oils. Section 3(e) defines minor
minerals. Section 4 refers to the prospecting or mining operations to
be undertaken only under a licence or lease. Section 4 is for
termination of prospecting licences or mining leases, sub-section (1)
is for premature termination other than minor minerals while sub-
section (2) is for minor minerals. Section 5 imposes restrictions on
the grant of such licences or leases. Section 6 specifies the
maximum area for which a licence and lease may be granted, while
Section 7 gives period for the grant and renewal of such prospective
licences. Section 8 deals with the periods for mining leases. Sub-
sections (1) and (2) of Section 9 refer to the payment of royalty at
the rate specified in the Second Schedule whether granted before
coming into force of this Act or subsequently. Sub-section (3),
empowers the Central Government to amend the Second Schedule
so as to enhance or reduce the rate of royalty payable. Section 9A
obliges lessee to pay the dead rent. Section 10 to 12 deal with the
procedure for obtaining prospective licence, or mining leases in
respect of the land in which minerals vest in the Government.
Section 13 empowers the Central Government to make rules in
respect of minerals. Section 14 specifically excludes Section 5 to 13
from application of quarrying leases, mining leases or other minerals
concessions in respect of minor minerals. Section 15 empowers the
State to make rules in respect of minor minerals. Section 16 entrusts
power to modify mining leases granted before 25th October, 1949.
Section 17 gives special power to the Central Government to
undertake prospecting or mining operations in certain lands. Section
18 refers to the mineral development. Licences and mining leases
under the Act to be void under Section 19 if made in contravention
of the Act, while Section 20 makes the Act and Rules to apply to all
renewals. Section 21 imposes penalties. Section 22 refers to the
cognizance of offences. Section 23-C empowers the State to make

rules for preventing illegal mining, transportation and storage of

701



702

84

9

minerals. Section 26 entrusts both Central and the State to delegate
its power under the Act on officer or authority of the Central or
State. Sub-section (1) of Section 28 puts an obligation on the
Central Government to place its rules and notifications before the
Parliament which is subject to its modifications, if any. Similarly, the
State is obliged to place its Rules and notifications before each
houses of State Legislature under sub-Section (3). Section 29 makes
existing rules to continue so long they are not in consistent with the
Act and Rules. Section 30 empowers the Central Government to
revise any order made by the State or any other authority. The First
Schedule refers to the specified minerals, viz., Hydro carbons/energy
minerals Atomic minerals and Metallic and non-metallic minerals with
reference to , Section 4(3) 5(1), 7(2) and 8(2) while the Second
Schedule refer to the rate of royalty in all States and Union
Territories except the States of Assam and West Bengal while the
Third Schedule refers to the rate of Dead Rent. Thus, the aforesaid
Act expressly lays down the rates of royalty of the minerals through
Schedule II read with Section 9. It is significant that Section 14
excludes Section 5 to 13 specifically for minor minerals which
includes Section 9. Section 15, entrusts power on the State to lay

down Rules in respect of the minor minerals.

In the State of U.P, the State Government in exercise of its
authority conferred under Section 15 of the Mines and Minerals
(Development and Regulation) Act, 1957 has framed Rules knows as
U.P. Minor Mineral (Concession) Rules, 1963. Relevant Rules are

being dealt with and also quoted below:

'Rule 2 defines “Mine Operations” as any operations undertaken
for the purposes of winning any minor mineral. “Minor Mineral”
means building stones, gravel, ordinary clay, ordinary sand other

than sand used for prescribed purpose and any other mineral
which the Central Government has declared from time to time or

may declare in the Official Gazettee, to be minor mineral under
Clause (e) of MMDR Act, 1957. “State” and “State Government”
means the State of Uttar Pradesh. Rule 3 clearly proceeds to
mandate that but for mining lease and but for mining permit, no
person shall undertake any mining operations in any area within
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the State of any minor mineral. Chapter Il deals with grant of Mining
Lease. Chapter lll deals with payment of Royalty and Deadrent.

21. Royalty (1) The holder of a mining lease granted on or after the
commencement of these rules shall pay' royalty in respect of any
mineral removed by him from the lease area at the rates for the time
being specified in the First Schedule to these Rules,

1(1-a) Notwithstanding anything to the contrary contained in rule 3
royalty should be payable by concerned brick kiln owner or user of
ordinary clay on ordinary earth at the rate specified in First
Schedule to these rules.

(2) The State Government may, by notification in the Gazette,
amend the First Schedule so as to include therein or exclude there
from or enhance or reduce the rate of royalty in respect of any
mineral with effect from such date as may be specified in the
notification.

Provided that the State Government shall not enhance the
rate of royalty in respect of any mineral for more than once during
any period of three years and shall not fix the royalty at the rate of
more than 20 percent of the pit's mouth value,

(3) Where the royalty is to be charged on the pit's mouth value of
the mineral the State Government may assess such value at the
time of the grant of the lease and the rate of royalty will be
mentioned in the lease deed. It shall be open to the State
Government to reassess not more than once in a year the pit's
mouth value if it considers that an enhancement in necessary.

22. Dead Rent

The holder of a mining lease shall, during the terms of the lease,
pay advance, in instalments for every year of the lease, such
amount as dead rent at the rates mentioned in the second schedule
to these rules, as may be specified in the lease deed by the State
Government, and if the terms of lease permit the working of
morelthan one mineral in the same area, the said dead rent shall be
paid separately for each such minerals.

Provided that the lessee shall in respect of each mineral,
pay the dead rent or the royalty, whichever is higher in amount and
not the both.

(3) On the declaration of the area or areas under sub-rule (1) the
provisions of chapters I, lll and VI of these rules shall not apply to
the area or areas in respect of which the declaration has been
issued. Such area or areas may be leased out according to the
procedure described in this Chapter.

(4) The District Officer shall get the area or areas declared under
sub-rule (1), evaluated for quality and quantity of mineral for fixing
minimum bid or offer by the Director, Geology and Mining, Uttar
Pradesh or by an officer authorised by him before the date fixed for
auction or tender or auction-cum-tender, as the case may be.

Chapter VI deals with conditions of Mining Lease. Chapter VI deals
with grant of Mining Permit. Chapter VIl deals with contraventions,
offences and penalties.

57. Penalty for unauthorised mining:

Whoever contravenes the provisions of rule 3 shall on conviction
be punishable with imprisonment of either description for a term,
which may extend up to six months or with fine which may extend
to one thousand rupees, or with both.
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58. Consequences of non-payment of royalty rent or other dues:

(1) The State Government or any officer authorised by it in this
behalf may determine the mining lease after serving a notice on the
lessee to pay within thirty days of the receipt of the notice any
amount due or dead rent under the lease including the royalty due
to the State Government if it was not paid within fifteen days next
after the date fixed for such payment. This right shall be in addition
to and without prejudice to the right of the State Government to
realise such dues from the lessee as arrears of land revenue.

(2) Without prejudice to the provisions of these rules, simple
interest at the rate of 24 percent per annum may be charged on any
rent, royalty, demarcation fee and any other dues under these rules,
due to the State Government after the expiry of the period of notice
under sub-rule (1).

59. Consequences of contravention of certain conditions: Any
lessee holding a mining lease who commits a breach of any of the

conditions provided in rules 44 and 47 (relating to inspection of
workings and weighing machines) shall on conviction be
punishable with imprisonment of either description for a term
which may extend up to six months or with fine which extend to
one thousand rupees, or with both.

60. Premature Application:- Applications for grant of a
[reconnaissance permit, prospecting licence and mining lease] in
respect of areas whose availability for grant is required to be
notified under rule 59 shall, if-

(a) no notification has been issued, under that rule; or

(b) where any such notification has been issued, the period
specified in the notification has not expired, shall be deemed to be
premature and shall not be entertained.]

Chapter Vill Deals with Miscellaneous provisions.
66. Power of assessment entry and inspection

(1) F or the purpose of assessment of royalty and for
ascertaining the position of the working, actual or prospective, of
any mine or abandoned mine or for any purposes connected with
these rules, the District Officer or the officer of the Directorate of
Geology and Mining, Uttar Pradesh, not below the rank of Mines
inspectors appointed for such purposes by the Director or any
other Off.1cer authorised in his behalf by the State Government by
general or special order may-

(a) enter and inspect any mine
(b) survey and take measurement in any such mine.

(c) weigh, measure or take measurement of the stock of mineral
laying at any mine.

(d) examine any document, book, register or record in the
possession or power of any person having the control of, or
connected with any mine and place marks or identifications
thereon and take extracts from or make copies of such documents,
book, register or records:

(e) summon or order the production of any such document, book,
register or record as is referred to in clause (d)

(f) summon or examine any person having the control of, or
connected with anymine; and
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(g) call for such information or return as may be considered
necessary

(2) Every person authorised by the State Government under sub-
rule (1) shall be deemed to be a public servant within the meaning
of section 21 of the Indian Penal Code and every person to whom
an order or summons is issued by virtue of power conferred by
clause (e) or clause (f) of the said sub-rule shall be legally bound to
comply with such order or summons, as case may be.

70. Restrictions on transport of the minerals:

(1) The holder of a mining lease or permit or a person authorised by
him in this behalf may issue a pass in Form MM-11 to every person
carrying, a consignment of minor mineral by a vehicle, animal or
any other mode of transport. The State Government may, through
the District Officer, make arrangements for the supply of printed
MM-11 Form books on payment basis.

(2) No person shall carry, within the State a minor mineral by a
vehicle, animal or any other mode of transport excepting railway,
without carrying a pass in Form MM-Il issued under sub-rule ().

(3) Every person carrying any minor mineral shall, on demand by
any officer authorised under rule 66 or such officer as may be
authorised by the State Government in this behalf, show the said
pass to such officer and allow him to verify the correctness of the
particulars of the pass with reference to the quantity of the minor
mineral.

(4) The State Government may establish a check post for any area
included in any mining lease or permit, and when a check post is so
established public notice shall be given of this fact by publication
in the Gazette and in such other manner as may be considered
suitable by the State Government.

(5) No person shall transport a minor mineral for which these rules
apply from such area without first presenting the mineral at the
check post established for that area for verification of the weight or
measurement of the mineral.

(6) Any person found to have contravened any provision of this rule
shall, on conviction, be punishable with imprisonment of either

description for a term, which may extend to six months or with fine
which may extend to one thousand rupees or with both.”

Apart from the same, Rules have also been framed for curbing
illegal mining known as "Uttar Pradesh Mineral (Prevention of Illegal
Mining Transportation & Storage) Rules, 2002”. The said Rules in
question have been framed in exercise of authority conferred under
Section 23(C) of Mines and Minerals (Development and Regulation)
Act, 1957 and the said Rules in question are very very strict and
specific as Rule 3 clearly provides to make a mention that no person
shall transport, carry or cause to be transported, carried any mineral
by any means from its raising place to any other place without a

valid transit pass issued by the holder of mining lease or mining
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permit or prospecting licence as the case may be. Rules 4 and 5
deals with provision for supply of transit passes and fee, issue of
transit passes. Chapter II of the aforementioned Rules deals with
transportation of minerals wherein Rules 6 deals with establishment
of check-posts for inspection of minerals. Rules 7 deals with
transportation of minerals. Rules 6 and 7 of the said Rules are being

extracted below:

“6. Establishment of check-posts for inspection of minerals:

(1) If the State Government considers it necessary to establish
check post, with a view to check the illegal transportation of the
minerals raised, it may notify the setting up of a check post at any
place or places within the State.

(2) The establishment of check post at any place shall be notified in
the Gazette.

(3) The Officer-in-Charge of the check-post or any Officer
authorised by the State Government having sufficient reasons to
believe that the carrying mineral (s) is not in accordance with the
transit pass, then such office shall take action in accordance with
sub-rule (4).

(4) (a) The Officer-in-charge of the check-post or officer authorised
by the State Government shall have the powre to seize the mineral
alongwith the carrier.

(b) The Officer-in-Charge of the check-post or any Officer
authorised by the State Government shall give a receipt of such
mineral and carrier seized by him to the person from whose
possession or control, it is seized.

(c) The Officer-in-Charge of the check-post or Officer authorised by
the State Government may direct the person in-charge of the
carrier to carry the mineral to the nearest check-post setup under
sub-rule(1) and (2) or nearest police station.

7. Transportation of minerals: (1) All dispatch of minerals by a
holder of mining lease, mining permit or prospecting licence by a
carrier shall be accompanied with a transit pass, in duplicate. The
person in-charge of the carrier shall produce the transit pass at the
check post for the purpose, or on demand by any Officer,
authorised by the State Government by notification in the official
Gazette.

(2) All carriers, carrying the mineral shall stop at the check post
and proceed after having been cleared by the respective check-
post. The In-charge of the check-post shall make necessary
endorsement on the first copy of the transit pass and return
immediately to the Operator of such carrier and second copy of
such transit pass will be kept in records of the check-post.”

Chapter III deals with storage of minerals and therein Rule 11

deals with restriction on storage and transportation of minerals.

All these provisions quoted above would go to show that there
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is a full-fledged machinery that has been kept in place to see and
check that there is no illegal mining but in spite of entire machinery
being there, allegations are coming forward of illegal mining being

there in the State of U.P. and Saharanpur in particular.

In reference of District Saharanpur, there has been large scale
complaint of illegal mining and what we find that Apex Court in the
case of Deepak Kumar and others vs. State of Harana and
others 2014 (16) SCC 698 has proceeded to take note of the fact
that there has been large scale illegal mining and ultimately noticing
this fact as mentioned in report that there is no effective system in
place for checking illegal mining, restrain order was put in. The

relevant paras of the said judgement reads as follows:

“First, we will deal with the details furnished in the report pertaining
to District Saharanpur, U.P. CEC referred to five mining leases for
sand, bajri and boulders presently operating in the District
Saharanpur. Report says that in Lot Nos. 7, 16, 22 and 23, the area
given for mining leases is less than 5 hectares and hence
permission was granted by the State of U.P. for mining operations
without obtaining any environmental clearance. With regard to Lot
Nos.7, 8, 13, 26, 27, 28 & 29 relating to mining lease of an area of
686.693 acres, it was stated that the lease was, though originally
sanctioned for a period of three years w.e.f. 6.1.2003, later it was
cancelled and the lease operated only up to 9.2.2004.

5. However, by virtue of the order passed by the Allahabad High
Court in CMWP No. 29797/2009, the lease was allowed to operate for
the balance period of one year, ten months and twenty seven days
w.e.f. 27.2.2010 and up to 24.1.2012 but without environment
clearance on the ground that the lease was originally granted prior
to 14.9.2006 the date of the notification of MOEF.

6. Prima facie, we are of the view that the stand taken by the State of
U.P. is in clear violation of the provisions of EIA Notification dated
14.9.2006 and the notification is seen mis-interpreted and
misapplied, especially when the report says that there has been an
increase in annual production, compared to earlier years.

7. Report says that in addition to the above mentioned mining
leases, there are about 30 sanctioned mining leases for the
collection of sand, bajri and boulders from river Yamuna bed/canal
beds in District of Saharanpur. But they are found to be operational
without obtaining environment clearance. Report also says that the
Environmental Appraisal Committee (EAC) had recommended grant
of environment clearance in favour of the above 30 mining leases
but the environment clearance was granted by the MoEF only in
respect of two of such leases, Lot No. 25 in Village Abdullapur and
Lot No. 9 in village Thapal Ismailpur, on specific condition that the
prior clearance from the Standing Committee of the National Board
for Wildlife (NBWL) be obtained, since the area fell within the
sanctuary. No such permission has been obtained so far. The stand
of the State of U.P. before the CEC was that the above 30 mining
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leases stood closed w.e.f. 30.6.2011.

8. CEC, however, noticed, in reality, they are functioning and large
scale illegal mining is going on in the River Yamuna bed and in
nearby areas. Further, it was also pointed out that large numbers of
screening plants and stone crushers are seen fully operational on
both sides of the River bed of Yamuna. Ramps/Roads are seen
constructed for to and fro movement of the vehicles from/to such
screening plants/crushers.

9. CEC has also produced the Quarterly Returns, transit passes
issued by the officers and the quantity of mines and minerals
transported. Report says that a total of 60,176 transit permits have
been issued by the Saharanpur Mining Department for
transportation of 2,40,704 cubic meter of illegally mined materials.
Some of transit passes made available by CEC shows that seal of
the Mining Department is affixed but there is official no signature,
no details of vehicle numbers etc. Prima facie, it is seen that the
Government machinery has failed in the District of Saharanpur in
controlling the mining mafia. Such large-scale illegal mining
operations could not have happened without the knowledge and
blessings of the concerned officials.

10. Report has highlighted the sorry state of affairs as follows:

"The entire illegal mining has been legalized and facilitated by the
concerned officers of the State of U.P., mainly by providing a
disproportionately large number of transit permits to sanctioned
leaseholders and which have been misused and by allowing the
illegally established screening plants and crushers to continue
operating. There is no effective system in place for checking
illegal mining. The CEC is also of the view that the illegal mining
has continued not because of lack of effective Rules and
procedure but in spite of them. This has been mainly possible
because of the active connivance of the officers."

11. Learned counsel, Mr. Kamalendra Mishra, who appeared for the
State of U.P., submitted that the State has taken strong measures to
close down Lot Nos. 7, 8, 13, 26, 27, 28 and 29, covering an area of
686.6 acres and adequate number of police forces are deployed to
ensure that illegal mining do not take place in those areas and now
mining in those areas is virtually stopped with effect from
22.12.2011.

12. We fail to see, what the officers were doing all these years and
they woke up only when CEC came for inspection. Prima facie, we
are of the view that such large scale mining operations would not
have taken place without the tacit permission and knowledge of
some of the officials in-charge, which calls for detailed enquiry.

13.In view of the above mentioned circumstances, we are
inclined to pass the following order:

(1) The District Collector, District Superintendent of Police, and the
Additional Director (Mining Division) of Sharanpur, would see that
no illegal mining be carried on in the District.

(2) They are directed to take immediate steps to close down all
illegally operating screening plants/crushers etc. on both sides of
the River Yamuna forthwith and the illegally mined sand, bajri and
boulders and the vehicles be seized forthwith;

(3) Screening plants/icrushers located on either side of the River
Yamuna, within the prohibited zone and operating in violation of
guidelines issued by the U.P. Pollution Control Board and/or within
the prohibited zone, shall be immediately dismantled;

(4) State of U.P. would make available the details of the current
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mining leases granted District wise, the duration, area, with or
without clearance from the State Pollution Control Board, MoEF and
National Board for Wildlife.

(5) Compliance report to that effect be filed before this Court within
two weeks.

The Chief Secretary of the State of U.P. shall ensure compliance of
this order.

Once illegal mining has been on the radar of the Apex Court
and this much is also clear that Apex Court has taken judicial notice
of the fact that over the years rivers in India have been affected by
the alarming rate of unrestricted sand mining which is damaging the
ecosystem of the rivers and safety of bridges. Apex Court has also
mentioned that it also weakens river beds, fish breeding and
destroys the natural habitat of many organisms and if these illegal
activities are not stopped by the State and the police authorities of
the State, it will cause serious repercussions and the same will not
only change the river hydrology but also will deplete the ground

water levels.

Apex Court in the case of State (NCT of Delhi) vs. Sanjay
2014 (9) SCC 772 apart from the fact noted above has proceeded
to make a mention that where the sand and sand and gravel from
the river beds are removed without consent, which is the property of
the State, the same is a distinct offence under the IPC, hence police
is also competent to deal with the situation when sands, gravels and
other minerals are removed/transported in clandestine manner with
dishonest intent from the possession of the State. Relevant extract

of the judgement reads as follows:

“In the case of State of U.P. vs. Babu Ram Upadhya, AIR 1961 SC
751, while interpreting a particular statute as mandatory or directory
this Court observed :-

“When a statute uses the word ‘shall’, ‘prima facie’, it is
mandatory, but the court may ascertain the real intention of the
legislature by carefully attending to the whole scope of the statute.
For ascertaining the real intention of the legislature the court may
consider, inter alia, the nature and the design of the statute, and
the consequences which would follow from construing it the one
way or the other, the impact of other provisions whereby the
necessity of complying with the provisions in question is avoided,
the circumstance, namely, that the statute provides for a
contingency of the non-compliance with the provisions, the fact
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that the non-compliance with the provisions is or is not visited by
some penalty, the serious or trivial consequences that flow
therefrom, and, above all, whether the object of the legislation will
be defeated or furthered.”

66. Considering the principles of interpretation and the wordings
used in Section 22, in our considered opinion, the provision is not a
complete and absolute bar for taking action by the police for illegal
and dishonestly committing theft of minerals including sand from
the river bed.

67. The Court shall take judicial notice of the fact that over the years
rivers in India have been affected by the alarming rate of
unrestricted sand mining which is damaging the eco-system of the
rivers and safety of bridges. It also weakens river beds, fish
breeding and destroys the natural habitat of many organisms. If
these illegal activities are not stopped by the State and the police
authorities of the State, it will cause serious repercussions as
mentioned hereinabove. It will not only change the river hydrology
but also will deplete the ground water levels.

68. There cannot be any dispute with regard to restrictions imposed
under the MMDR Act and remedy provided therein. In any case,
where there is a mining activity by any person in contravention of
the provisions of Section 4 and other sections of the Act, the officer
empowered and authorized under the Act shall exercise all the
powers including making a complaint before the jurisdictional
magistrate. It is also not in dispute that the Magistrate shall in such
cases take cognizance on the basis of the complaint filed before it
by a duly authorized officer. In case of breach and violation of
Section 4 and other provisions of the Act, the police officer cannot
insist Magistrate for taking cognizance under the Act on the basis of
the record submitted by the police alleging contravention of the
said Act. In other words, the prohibition contained in Section 22 of
the Act against prosecution of a person except on a complaint made
by the officer is attracted only when such person sought to be
prosecuted for contravention of Section 4 of the Act and not for any
act or omission which constitute an offence under Indian Penal
Code.

69. However, there may be situation where a person without any
lease or licence or any authority enters into river and extracts
sands, gravels and other minerals and remove or transport those
minerals in a clandestine manner with an intent to remove
dishonestly those minerals from the possession of the State, is
laible to be punished for committing such offence under Sections
378 and 379 of the Indian Penal Code.

70. From a close reading of the provisions of MMDR Act and the
offence defined under Section 378, IPC, it is manifest that the
ingredients constituting the offence are different. The
contravention of terms and conditions of mining lease or doing
mining activity in violation of Section 4 of the Act is an offence
punishable under Section 21 of the MMDR Act, whereas dishonestly
removing sand, gravels and other minerals from the river, which is
the property of the State, out of State’s possession without the
consent, constitute an offence of theft.

71. Hence, merely because initiation of proceeding for commission
of an offence under the MMDR Act on the basis of complaint cannot
and shall not debar the police from taking action against persons
for committing theft of sand and minerals in the manner mentioned
above by exercising power under the Code of Criminal Procedure
and submit a report before the Magistrate for taking cognizance
against such person. In other words, in a case where there is a theft
of sand and gravels from the Government land, the police can
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register a case, investigate the same and submit a final report under
Section 173, Cr.P.C. before a Magistrate having jurisdiction for the
purpose of taking cognizance as provided in Section 190 (1)(d) of
the Code of Criminal Procedure.

72. After giving our thoughtful consideration in the matter, in the
light of relevant provisions of the Act vis-a-vis the Code of Criminal
Procedure and the Indian Penal Code, we are of the definite opinion
that the ingredients constituting the offence under the MMDR Act
and the ingredients of dishonestly removing sand and gravel from
the river beds without consent, which is the property of the State, is
a distinct offence under the IPC. Hence, for the commission of
offence under Section 378 Cr.P.C., on receipt of the police report,
the Magistrate having jurisdiction can take cognizance of the said
offence without awaiting the receipt of complaint that may be filed
by the authorized officer for taking cognizance in respect of
violation of various provisions of the MMRD Act. Consequently the
contrary view taken by the different High Courts cannot be
sustained in law and, therefore, overruled. Consequently, these
criminal appeals are disposed of with a direction to the concerned
Magistrates to proceed accordingly.”

The facts noted above would go to show that it is the
responsibility of the State officials to see and ensure that natural
resources of the State is protected by the State officials and with
such intent a full-fledged machinery has been set up, comprising
large scale incumbents working in the mining department, and apart
from the same police apparatus is also there to assist alongwith
officials of other department also, who are drawing salary from the
State exchequer and it appears that for obvious reasons, there is an
active collusion in between the mining mafias and the officials of the
Administration resulting in large scale illegal mining and thus causing

apparent loss to the State exchequer.

In the present case, the allegations that have come forward is
that petitioner has indulged in illegal mining and accordingly, royalty
and other dues are liable to be charged from him. Section 21(5) of
the MMDR Act, 1957 clearly makes its intentions clear by
empowering the State Government to recover rent, royalty or tax
from the person who has raised the mineral from any land without
any lawful authority and also empowers the State Government to
recover the price thereof where such mineral has already been
disposed of, inasmuch as, the same would not be available for

seizure and confiscation.
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Apex Court in the case of Karnataka Rare Earth & another
vs. Senior Geologist, Dept. of Mines and Geology and
another AIR 2004 SC 2915 has clearly proceeded to make a
mention that the said provision empowers the State Government to
recover rent, royalty or tax and its underlying principle is that a
person acting without any lawful authority must not find himself
placed in a position more advantageous than a person raising
minerals with lawful authority. The proceedings undertaken under
Section 21(5) of MMDR Act, 1957 in-fact are recovery of price of the
mineral intending to compensate the State for the loss of the mineral
owned by it and caused by a person who was held not entitled in
law to raise the same. Relevant extract of the judgement reads as

follows:-

“In our opinion, the demand by the State of Karnataka of the price
of the mineral cannot be said to be levy of penalty or a penal action.
The marginal note of the Section __ 'Penalties’, creates a wrong
impression. A reading of Section 21 shows that it deals with a
variety of situations. Sub-Sections (1), (2), (4), (4A) and (6) are in the
realm of criminal law. Sub-Section (3) empowers the State
Government or any authority authorized in this behalf to summarily
evict a trespasser. Sub-Section (5) empowers the State Government
to recover rent, royalty or tax from the person who has raised the
mineral from any land without any lawful authority and also
empowers the State Government to recover the price thereof where
such mineral has already been disposed of inasmuch as the same
would not be available for seizure and confiscation. The provision
as to recovery of price is in the nature of recovering the
compensation and not penalty so also the power of the State
Government to recover rent, royalty or tax in respect of any mineral
raised without any lawful authority can also not be called a penal
action. The underlying principle of sub-Section (5) is that a person
acting without any lawful authority must not find himself placed in a
position more advantageous than a person raising minerals with
lawful authority.

In the facts of this case, in spite of the judgment of the High Court,
if the appellants would not have persuaded this Court to pass the
interim orders, they would not have been entitled to operate the
mining leases and to raise and remove and dispose of the minerals
extracted. But for the interim orders passed by this Court, there is
no difference between the appellants and any person raising,
without any lawful authority, any mineral from any land, attracting
applicability of sub-Section (5) of Section 21. As the appellants have
lost from the Court they cannot be allowed to retain the benefit
earned by them under the interim orders of the Court. The High
Court has rightly held the appellants liable to be placed in the same
position in which they would have been if this Court would not have
protected them by issuing interim orders. All that the State
Government is demanding from the appellants is the price of the
minor minerals. Rent, royalty or tax has already been recovered by
the State Government and, therefore, there is no demand under that
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Head. No penal proceedings, much less any criminal proceedings,
have been initiated against the appellants. It is absolutely incorrect
to contend that the appellants are being asked to pay any penalty or
are being subjected to any penal action. It is not the case of the
appellants that they are being asked to pay a price more than what
they have realised from the exports or that the price appointed by
the respondent State is in any manner arbitrary or unreasonable.

The Court while dismissing the appeals filed by the appellants in
the year 1996, which dismissal vacated the interim orders, could
have also relieved the appellants of the consequences logically and
necessarily flowing from the dismissal of the appeals by taking into
consideration the equity of relieving against hardship or could also
have done so in exercise of its jurisdiction conferred by Article 142
of the Constitution. So was done in Samatha Vs. State of A.P. & Ors

(1997) 8 SCC 191, 277 para 131. This Court having directed the State
Government to ensure further mining operations by industrialists
concerned in the scheduled area, restrained the lessees of mining
leases not to break fresh mines, but in the meanwhile allowed them
to remove the minerals already extracted and stocked in the
reserved forest area within four months' time from the date of
judgment.”

Once there has been complaint of illegal mining, then certainly
the said amount in question has to be recovered from the person,
who was not entitled in law to raise such minerals but has
proceeded to indulge in raising of such mineral without any authority
of law, but the larger issue that is engaging our attention is as to
what should be the procedure that is to be adhered at the point of
time when such a liability is fastened on a incumbent, qua whom
allegations have come forward that he has caused loss to the State
by raising of minerals though he was not entitled in law to raise the

Same.

Rate of royalty/dead rent is fixed under the provisions of
MMDR Act and the Rules framed thereunder, the extent of illegal
mining can be computed by making comprehensive survey and then
assessing the quantity of mineral illegally raised, followed by
quantification of the amount liable to be recovered and then
proceeding to recover the same from the person responsible for
such illegal mining. Before recovering the liability to be discharged is
liable to be fastened on incumbent, who has purportedly caused loss
to the State exchequer by raising the mineral. Qua the same a full-

fledged mechanism is not at all there, in view of this, we posed

713



714

96

21

specific query to the State as to in what way and manner, an
incumbent, against whom financial liability is to be shouldered in lieu
of illegal mining, is to be dealt with. Learned Standing Counsel has
submitted that apart from the provisions quoted in the preceeding
part of the judgement, there is no fixed criteria provided for and
accordingly, action is taken by the State/Competent Authority by
adhering to provide reasonable opportunity of hearing before

forming formal conclusion.

Law on the subject is clear that the exercise of power by
public authority is always coupled with duty to fulfill the conditions of
such exercise and the said responsibility in question has to be
properly discharged and in the said direction, once there is
procedure in place then action contemplated has to be done in a
certain way or not at all, but once there is no specific procedure
provided for as to in what way and manner for illegal mining, liability
is to be fastened, then obviously in absence of Rules, fair procedure

has to be followed.

Here, in the present case, State is coming up with the case
that petitioner has himself indulged in illegal mining whereas the
petitioner, in his turn, is declining of being engaged in any illegal
mining and contrarily, he claims himself to be a crusader against
illegal activities and thus a victim. This is also an accepted position
that on his complaint Apex Court has already taken cognizance in
the matter against the incumbent, against whom he has made a
complaint, but the fact of the matter is when fingers have been
pointed at others, then counter finger has been pointed in the
direction of petitioner also that he has tainted background and the
fact of the matter is that he himself is Mining mafia. Apex Court in
its order dated 25.04.2016, gives liberty to petitioner to respond to
the notices before the Competent Authority, and the Competent

Authority has been asked to bring the proceedings to its logical
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conclusion. In the present case as such, the petitioner is also
burdened to get clean chit in the said direction once the Authorities
on the spot even before the matter has been before Apex Court has

initiated proceedings as against him.

The Act/Rules in question do not contemplate or provide for a
procedure to be adhered by the decision maker in the matter of

fixing financial liability against incumbent engaged in illegal mining.

Apex Court in the case of Managing Director ECIL,
Hyderabad and others vs. B. Karunakar and others 1993(4)
SCC 727 has held that in the absence of Rules, fair procedure is to

be followed. Same is as follows:

“Hence the incidental questions raised above may be answered as
follows:

(i) Since the denial of the report of the Inquiry Officer is a denial of
reasonable opportunity and a breach of the principles of natural
justice, it follows that the statutory rules, if any, which deny the
report to the employee are against the principles of natural justice
and, therefore, invalid. The delinquent employee will, therefore, be
entitled to a copy of the report even if the statutory rules do not
permit the furnishing of the report or are silent on the subject.”

Apex Court once again in the case of Style (Dress Land) vs.
Union Territory Chandigarh and another 1999 (7) SCC 89 has

held as follows:-

“In the absence of the rules, the action of the respondents
regarding imposition of terms and conditions of the lease including
the enhancement of rent is required to be fair and reasonable and
not actuated by considerations which could be termed as arbitrary
or discriminatory. The government cannot act like a private
individual in imposing the conditions solely with the object of
extracting profits from their lessees. Governmental actions are
required to be based on standards which are not arbitrary or
unauthorised.”

Apex Court in the case of Bar Council of India vs. Union of
India 2012 (8) SCC 243 has taken the view that once a dispute in
question is to be decided, then on the quality of determination of
dispute compromise cannot be made as it has to be objective,
decide the dispute with fairness and follow the principal of natural

justice and sense of justice and equity should continue to guide
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while conducting the proceedings while deciding the matter on
merit. The alternative institutional mechanism in Chapter VI-A with
regard to the disputes concerning public utility service is intended to
provide an affordable, speedy and efficient mechanism to secure
justice. By not making applicable the Code of Civil Procedure and the
statutory provisions of the Indian Evidence Act, there is no
compromise on the quality of determination of dispute since the
Permanent Lok Adalat has to be objective, decide the dispute with
fairness and follow the principles of natural justice. Sense of justice
and equity continue to guide the Permanent Lok Adalat while
conducting conciliation proceedings or when the conciliation

proceedings fail, in deciding a dispute on merit.

Thus law on the subject is clear that in case no procedure has
been provided for as to in what way and manner the authority is to
be exercised, then at the said point of time, the exercise of power by
public authority has to be properly discharged i.e. it has to be
decided with fairness and after following the principle of natural
justice and the sense of justice and equity should continue to guide
the Authorities concerned while conducting such proceedings in
deciding the dispute on merit as the said decision in question would
have large scale financial repercussions on the incumbent against

whom proceedings in question have been initiated.

Once such is the factual that there is no prescribed procedure
provided for, then we proceed to examine the record in question that
has been produced before us and that has been examined by us
with the able assistance of learned Standing Counsel as well as the
parties appearing before us and what we find from the record in
question is that in the present case, pursuant to the order passed by
the Apex Court, a detailed and elaborate reply has been submitted
by the petitioner and at the point of time when the said reply in

question has been considered, the District Magistrate concerned has
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proceeded to take note of notice dated 31.08.2012, notice dated
09.12.2014, notice dated 09.07.2015 and notice dated 08.09.2015.
What we find from the record in question is that petitioner has
proceeded to file a detailed and elaborate reply on 19.08.2016
clearly disowning therein of his involvement in illegal mining and has
also proceeded to make a clear cut mention that it was impossible to
believe that such large scale illegal mining has been carried out by
the petitioner and not even a single mineral has been seized by the
Authorities concerned. We have checked the original record
produced before us and Annexure 12 to the Writ petition i.e. the
reply submitted by the petitioner wherein qua each and every notice
so issued detailed and elaborate reply, as already mentioned, has
been furnished. Record in question reflects that notice dated
31.08.2012 issued by respondent no.6 disclose that petitioner was
alleged to have mined illegally 108940 metric tonne of mineral. The
said demand notice was based on spot inspection allegedly report
dated 25.082012 and in the said notice in question, the incumbent
from whom information was supplied was not mentioned. It was also
not mentioned as to whether petitioner was on the spot when
inspection was done and even the details of the event when illegal

mining and transportation was done was also not mentioned.

Paragraph 46 of the reply submitted by petitioner dealt with
notice dated 30.08.2012. The said reply is as follows:-

“46.  Aifed wHo 1071 314 30.08.2012 & TR ¥ SR 19 UBR B |

Sgqd sRra Fifew S0 AT FAR Ylowo (R4T) /=ITA
ATHT FERAYR 37 X | fRATH  31.08.2012 TATH WO 1071 §IRT
108940 THiex 3der waa greff g1 HYaT HfUT fear war 2 Wi
e ye wfvw fasra aftrfiaw 1957 & e 21(1) 9 21(5) @
I TT A HIAT HfUT 2| Frwd waed 7 wfre qeF 3,59,50,200
q 25000 /— A(AT H{A 3,69,75,200 /— ¥a »xd Y 10 fa7 #
TeAHIOT ATET TAT HR1T 2 Far9 7 479 @ Refy & emwifldn &1 ¥
o @1 @fd IHA B oerar uRkarg AR HRA DT BT D
fag sfera € |

I3 Aifew # w10 Gy FIR H1 WA JTHET WERAYR
gerar AT s10 WAl FAR @A JARH A § 9% dIA YI0wH0
(=m0) B &iv Sad wfed & wma wfva sferfygw 1957 @ s=dwa A
Fder T B W™ g7 Afed A B BT Hig ARMSR yIed g

17
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21 yT0Wo (RWT0) Ofdd & & I~ 7T AT PSS B | YT0W0 (IQTHA)
fasqa @ Uite 3 T AR Iaq fgal & F=dqad wd wA B
SIS AT qaT € AN fraat’ 4 @ aftrer $1 atvaar wqv @
atz fedr «ff yar frgal 4 gyrowro (RE10) wmA ARTHE AL §9
AT 2 AN T SHBT Hig BId DY Ghdl & | SIdT AT H1d ©
Atz g8 w9ufya aftrerd 9 81 Fifew w® @@ aftrart waq
AR enwmerst #Y frag | fawm 73t 1 g8 v I enwerSY @ |

g0 | FAR YT0H0 (RWT0) ERT JUA FEIIER & AT
fafsr &1 Sodw fear wrar € dfea Sea Fifew R o gedeR 418
T8 2 99 w faf¥r &1 Sedw I € w@ife feqare faws #
BUSUSfET Tuyse B Wrdl | SFd Aifew uX o R Sodw AE §
TIF IRT UWT &7 VET 2| alv 9 @ gua! ufy fodfy s=w afRism™
Hl A 78 2 AR T @ o1d argafa o v 2 At 9 @ arfia A
% fay gediad A 78 2 Fifew | wwe & 5 ol garar w31 @
3% S ST T8 2| ST qensflRa Fifed wx gwdtdhw sfRa @i
AfTFT & TxareR Bl f5d 14 8 faae wife Sfg srdr o
ol & o wafed & s9al @+ aftren fywmar 1ar €

aFifew faa1s 31.08.2012 &1 et w1 fRwmar a1 wafs
greff &1 It Iqa1 PR wR 2 iR rHaAYR FRenm wrg #H AT
fPaIR WX 8 T § IYAT § Hos §97 @Al © W A WA(GPHAT §INT
g o3 faega sfavgadia @ genefa wifew d g8 @s=m &
108940 EFAHICY HT Jde T FIAT U1AT AT fAeqa Afyzaahy 2
FITTH 108940 ETAHISY €WHAT FIAHIT 12000 <& 4 <€ & IHd B |
39 YBR ATHT 12 AR <P IAQEN TAT &Y o oFT A9 JTq7 &/
#oT 9Ifdg Fxar & v R frd & e ft €F 7T T uFST WA
AU JTYR GigTer & IT AT g1 @9 HEl 4 DY TIAT ¢ |

1. gg 5 greff &1 Soq +7ifcw ggd &+ «t gy 98 s
a1 1 yreff & 9 +fda Tifew wme wfvw afrfias 1957 )
RT 21(5) @ A=avd 9T0H0 (X910) wWrd ARSI gwRT @ fHar
YT B | 99T oMRT 21(5) & AT Scax Y A g ARMSTH eIy
26 Eﬁgsrra‘ﬂa are 9% sIftred A € Aifew fyar aftrerd & @ @t
A T

2. g8 fo dermafyg wifew woff & ag fgare 12.12.2015 & 919
wfys fawrm el w=a arfear #) fafawrg @ »woff swaerR av
gaTeR RATE v @191 7AT & 12.12.2015 &1 & Fa=s Fo0 27 @
fiRy® & ARy W A T8 §" 9 §RI URT LI Sl9 ATSAT
31 ot RUI€ 7 su®1 fgaxor g Fifew @1 gfq #Algg 98 2 w9ife
g8 R&I€ w adl o afy #Alqg siar o 98 s9 Ruid & @
RS Il

3. 75 5 sfima geg wfye g ae S sgraraw 7 a+4fea
Re grfasr w0 5507 /2015 # ¥rUel Uz gwxqd fear war dfeq A%
freg ois el AT BT ARIT T8 A7 TI7 IR T & ¢HT PIY
qifew wraNg ArEaTag q g¥ga fear 13|

4. I8 f5 T s 9711 4 ¢F sifogo F0 184 /2013 UH HE
AT AT BRa ATATRISReT & wHer yw(d fHAT o 39 T #
ERAYR 3 faafrsr gem wma aftretd 7 atw A @faa
fauefior @ 39 WA A WY AP T WERAYR | qder @A BHA
gral’ @71 faaver gifera fear war o SS9 fagxer 47+ greff &1 =19
T8 o afg greff A4 #1 @+ ader waa fody «f gar foar =tar
ql Sad GYPR gRT yegd A/ faaror 9 greff &1 a9 sravy sian)

5. gg fo feTes 26.08.2015 &1 dedreld a9 fAarfRien,
ERAYR g7 s yqw w@fyg, siara fders 9 swm emgea
WERAYR $1 ey waq ofg Ruid A 7 fgd” wawq rder w9+
7 Rais afea @1 131 |dfea sa Tifew Sea RaiE & wrer
T q a8 o7 Fuife a8 woff € &ix 915 # 949797 TAT |

6. I8 f& 9 g3 s 99 e 3 e Rufew freadfaa Re
IIfa®dT |0 3927 /2016 ATANT STd ~TITAY FATITET] A qIfErar &1
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T3 oft Iz Re 4 fafre™ werRAyR, @79 Jfrsr |GerRAYR,
FfHTER gERAYR, ks gfaw aeflers 9gRAYR @ AT HA 14
fagefiaror of S3g Re & fyafrer wsRagR s gaq9 gar gwa
f&T® 11.03.2016 ® TH UL UF YEQT fHIAT 1 §H WU UA B
g1t faara weAyy 7 ve Al qfad @ off fywd fyars
01.04.2012 ¥ HYIY 2016 TH HI AAE T HRA aTadl 1 IS
1 off dorr SFAd fywg o FTAATH I off Sw@ |A A afvfa em
aerm faa R @it &t qde wraa &1 Aifew afva fear 737 o a7
H g QA A afvfa 2 & 5 Ratew a1d afaw 7 21 39 qof

A A yreff &1 9% B N fHA N gHR BT A & Y greff I
H13 e T g9 Fafr A fear giar @ groff &1 9 g9 A A
arerfy grar| afy +is Tifew sder wea &1 o sratag g greff
» faeg 9 fear giar @@ SHST fygror # w9 qAr 7 Hfma
giar| wafe 9 A 7 greff &1 9w 9@ 2 T & fog am «@t
Tifew fyar a1 @ SS9 wfaq 4 = greff o1 A 9@ 21 afy greff
F1 g% qUTHRIa 4 Aifew faasr

1— qfew T&ar 1071 fearfea 31.08.2012
2— qifew wwar 505 /3, fEarfea 09.12.2014
3— Ifew a&ar 1202 fearfed 09.07.2015
7. Tfew awar 1269 fEATfPaT 08.09.2015 f&d I &d @@ g9®T

fageor sfiare faarfrerd st ga7 AR gRT 9¥gd U7 saHAH A
faf¥ga s1aT| SIT YU UF SH YIAAT UFA @ W WATAD 37 © |

8. gg o yreff g1 W@y Ay wafza =WETaT $ ARYT
feaT® 14.12.2015 & aqurad vq HNura et | ureff @
fawg wrfara sider wa+ @ ifew fe ufag wed se 4@ 4rh 718
dem ARod0ATI0 P gIRT N AT WE S grefAr um  qem
ATROSTOATE0 FIRT ATHY I FIT g1fA1 5 & W1 qqlX AAT\S
q0 32 B UReg WNMF ATHT st e AR A grRT geff +H A
at dermefirg Jifew Y ufd & v T @ ureff grr A
FrodoATgo HIAT Wi f yrefar ua & wqrer qd d <fera gaEs
F0 32 31 @ Ufa Suawr 79 W fA91% 01.01.2016 &1 s
ST6 gRT ARodoatgo A Hfua wifewt’ a1 gaar arft a§ dAfea
SudsEl A€ HIA TF |

9. gg f sa= farfie™ sgisa g1 @y a9a wai=a
FIATAY q FYAT Ul UF Y¥gd fHar 741 |dfes swa «rer # «ig
ofag Tifew o1 ufy a9 98 B 7 | Gy gafw@ =Gy s
AR fRATH 25.04.2016 P AT & qrasis T greff &1 a1 greff &
Fftragar &1 &fRra Aifew grea € HAT TAT|

10. g% f» Suxiad gl € wwse 2 o gg Aifew Raid ==
Ao T o1 dad woff R fywnrd w1 v a9 guat woff daR
fpar a1 forast e &) avg swdaTa far -1 w1 € & JunTire
ATHAT 9797 & 599 @fys fawrT & a6t 9 w+a9q #arfear & «a J
raex wega fear & wfiw fawrm 3 s9e fasw A S=
aftraRat” &1 parTs fear 2

11. I8 5 wle w 31§ wd A A yreff & #AAqeh & 9@

fegr war yreff grT &Y +1g du g1 Fder wHT A foATr TAT T |

sfarg Fifew 4 His fAawor TOr 90 @A &7 e 98 fEwmar

YT © Big GHATUT el ¥H9 HT A8 & N 7 & S 7Irg <IfAT

7T ? AR T & S9R gder wAd few wfhve &1 fewmar i3 AmH

;r‘a“r 2 ATepad fog gaprR foa amemR ux fHar 131 &g faaRor 98
|

12. g fo yreff & g ves wafga arfasr Ho 5507 /2015
A1 9T GrATAG, d€HdS 8 <Y @) T3 forgd g4y 8=
qraTad 4 fAar ¥eRAYR d wET o1 yoiqa: gfaefea s faar o
e waa Arfparet’ &1 wag 1d gHrfyg gar| SEe 919 wWEA
Arf%ar @ 1 &9 @1 g gg greff 7 Ay @iz a4
Sfed arfasT 818 /2015 w¥qa @1 fywA AMAIY walwa =argray 3
AT AM%AT & &Td &9 ® fawg ofg @ Jey yifka fed 59
AT W WU ST TAF9 A1f%ar 7 wfwq farT gsRaqr | |99

719
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B §% ST A Ig Bl Aifew 1071 fgarfea 31.08.2012 FIr fHar
39 Boff difed & e X greff & faeg oig Srdard) 9 a1 o
g&dl | g8 Aifew fre gid gt 2

13. Ig fp Saa durefRa Aifew 3 e 7 wef dlv w dar
foar a1 2 Ift faw dwager 4 g8 dIR fHar a7 2 s9a) =1s
f$T® @1 W9 P WY d SWHE IF AT 9 S1QAT e gE Aifew
fow fearsT &1 ga1a1 791 @ 9T faw ISR & gIRT IT Aifed
FATAT AT B SEB! GIRS W19 S AT ATIIIF 8 T ST
desfia wifew 7 gwiATa gy R&i€ € sl | fyam=, s€ g
P CIsy AN HIATd 8§ e, 99 feq e e 4 g9at orur
TIT & SED BY FER PMAG W@ A far &1 g@var 2 9 srugEy
P B fexadl 31 wifa A &1 Gsdl € 5 g Aifew wverh
HHYSY IR P9 <3y fHar 731 & ik fewd foar 21 7ifew o
fow 8 wEfew 7 foawr a1 € SO 39 @ @R FTel’ W A
fear w1 |Har 2|

14. gg f fog feeex 4 g5 wifew e foar war & s9d” i
B B Y € ql ReIE @ grer vl 1 T8 2 |

15. g8 T gz =ifew aftifrag 1957 @Y envrat’ & a=awa faar

TAT B | ©IRT 2387 T 21 (5), 21(4) @ IF=q7q @4 A& Af¥rma
T8 21 4 a¥f ueger wifew s fear @1 1 € |Afe e 9 +1E

FHTAareY 9 <41 ud Ay 7 woff Hdad) 817

Paragraph 47 of the reply dealt with notice dated 09.12.2014

as follows:-

“47. ofoa Aifed HWo 505 /3 f3Aid 09.12.2014 W0 526680/ b TE H A
YPR & —

I8 f S dersfua wifew # Jeriswqe™l gRT WUSROT qEAT
a1 2| Sed Ffva Aifew e ot yreff &t g TG BRrar war 2
greff g1 Re a1fa®st §o 5507 /2015 ATANY Sz ~ITITAT @S
A qraR B 7 off R feTs 25.06.2015 H1 ATANY Sw@  AWTASH
q fdar ggRYY A 9AR @99 9¥ AP darft 7¥ ab waq yed
SR® g1 I8 AifecH A9 S@g 99arad d@as & qA8 f§a1s
13.07.2015 &1 fX@MAT AT F&T WX ST WXaR 9 A fyarftrerh
ERAGR 1 ueT of | SS9 gad «ft yreff 3 aftrazar gwr oo wose
fear war & greff &1 &+ S Fifew gra & gar 9 & yreff &7
AgTAeH] ¥eid IR F By 9wl B gsR &7 A 2| TE
e & 19 & 919 ) 5y wverR g7 yreff @is Aifew ura
T @R1aT TAr AR A A sfiwrq gew w@fug gwr f¥ATF 07.07.2015
#t fodft arder w7 *T SoAw AU vl uA A fHIAT wAT 1| T
ufYyg gRT Y& 9l UF $H Y1 U9 & Tl WdAI9d 40 13 8 |

gg Aifed wea "@rfearet’ 3 @wfaw faurm @ sHaI) g
FfraIfkal’ @ sy wedd s 3% S A 91T AT dIfp ~ATATAT
A 7 srder WA FIA grAT FUT B AIfaET WS FUA o1 w9 |

g1eff g1 f¥9T% 01.01.2016 A TNHT 1% | JARAAE
Jud faeg o 1§ 9uEd AT I |1 A T AfpT grefl
T HR Pig QAT SUAST 981 I T3 | A1 {6 g 99 X9
%ol §919 TF of fawe gAY yreff @ urw swmafue @ |

1. g f& greff &1 9y &fdr@ +Aifew @ wfaw sftrfrgs 1957

ERT 21 (5) & =qva @< Afre™ g1 W fHar 7ar 2| Sea

ERT 21 (5) @ IA~a%d Swax Ya¥ H HIg ARSI €1 26 @

g‘raifa Jrer dern Aftrga A€ @ Aifew fyar e @ @ & =
I

2. g o T s 997 7 ud arfogo o 184 /2013 TP T
AT 1T sRA ISR @ wHeT y¥T fHAT o7 39 HT H
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WERAYR @ faarfrert dem wma et 3 s ar @fy
fauefiror @ g9 A A Wl WRHR §RT WERAYY § qder @A HIA
gral &1 fyaxor qifera fear war o 89 fygzor /4« greff &1
g o7 gfy greff | o #1 sder w=a fedY oY ysw fpar star
al 9ed WY@K g1 u¥gd qfu/fagzer A greff &1 9w 9wy
BT

3. ¥g f& Wi IR g7 i gudir g 4 e fufaa fwdfras
ke arfa®st Wo 3927 /2016 ATANT S=a ~FATAY FATETETR A A
F1 g off g7 Re 7 fyaiftre™ wsRAYR, =9 JIfrs™ FeRAYR,
HferaR gsRAYR, s gfaw aftreTd sRAYR & odATaT HA 14
fauefiror of Sa Re 9 e asRAYR sft gga FAR g7
f¥T® 11.03.2016 ®H1 Y U UF YEGT fHAT o7 §H wWUA UA B
wreT farfirem™ weRAgy 4 te A qifea @ off fawd fiare
01.04.2012 ¥ BT 2016 THF P deT WA B 1Al I I0fera
F1 oft qeT S9% fawg o FEIE 31 oft Sa@ AT # afvia em
T a9 faa @it &t ader waa &1 Jifew vfra fear war o 9%
#HI g9 A A affa @ &t f faafeq ard wfaa & € g9 qof

#F A grAff 1 919 € #t fedr N yeR &1 T & | Ay yroff |
H1g rder wa9 g9 Jafer A fpar srar ab greff &1 9w gw qA A
arafl giar| afy &is Aifew sder waqa &1 ot srafay grr greff
9 fywg oY foar gtar @1 S9sT fagver «ff s q=:A 4 =g
giar| wefes 39 | A greff @1 9@ ad @ T @ 7 @ B
qifew fegr a1 € 99 @fan 7 o1 greff &1 9w & & afg greff
%1 g8 derreslia 4 Tifew fraen

1. =ifew d&ar 1071 fEarfea 31.08.2012

2. =ifew wwar 505 /03, fEArfpa 09.12.2014

3. #ifew wear 1202 fEarfea 09.07.2015

4. Mfew wear 1269 fgarfed 08.00.2015 g 73 &d i
@7 faaRer fAamfrert ugq9 AR g1 yEgd AU+
gewATH A fHf¥gg siar| Sd_39el 9F 9 yIefdr uz &
|Iel A % 37 & |

4 I8 fo Soa qurelRia woff Aifew ot greff &t 91 sdrar

TT & WITER ST § Wi Afreth g7 o ) wid wd T fovar
Tar 2 FEife wd a3 & W faw 7 @A 2 w9 fedr ade
9 P 9799 Bis AT o ¥d AT ? I 9d @ WA W
e afeg @ faeg drdarE) s € S afed &1 99 w9 uv AT
Ffyard & afe sgar gasaqar gd 2 aF I8 sFard) Bl A 2

5. g8 fo Sa durefia wifew 4 g8 &) afvfa a@ fear Tar
t fop fea waxT o ux Jd® =9 AT 9TAT TAT & 9T fHE eI
UX AT T AT AT TIAT & 59 MW BT His Sod@ qoT »fdrda
Jifew @ 9@ 2 g s Tifew ¥ g o 9 2 few wihe 1
HUSRYT fHar 7a1 € 39 AR R H Igg genafia Tifew widsy
g a7 2|

6. Ig fo greff & grT w+afeg afasr gk € 1 99 =+
Arfparel’ &1 w99 1A gAIfad gaAT| SEP 91 wAT A%BAT B
BTA ¢4 B Widg qT9Ng galza rATad 3 oifd & ATee <9 Td
5| g FEY WS A1 7 wHa q97fear 3 A usIT BR
I8 ®off Fifew darx foar 7ar € igs e o) greff & Sw @is
Fder i:g?r:r T JARIT 9 fHar o1 Godr dR &1 7F7 T8 B ST
qadl g |

7. I8 fo Sag genmwfera Aifew | udar gqdr € f& Ssa Aifed
U dedplelld @19 el & gederR ool fed wd &) a9
IS ST"g sl &1 gHdl B |

8. g5 % Seq dursfud Aifed 39 S 4 welf alv uwv dar
fear a1 2 Ify 9w swuger |§ I8 4R foar a1 2 sua) e
fevd @) &T9 @) ST df S99 I8 a1 9o S1er fe g8 Aifew fog
fears &1 99131 TIT ? TN P FEYSY P gWRT Ig Aifed 917
YT & SHP BIRgE ST ) AT ATIIYS § 9eIT SFd dTHferd

721
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TFifew ¥ swara g¢ Rals 4 sl @ famE, sw feq @ erga
X @rerd | fyard, s9 9 9w e 4 g9l Bar Tar @
S Y TR HIrel @ A fear &1 eedr 8 9 $TUYER I wTe
& @ @19 A &1 FHAT 7 5 I§ AfCH WP FWISI W
®9 <TIEy fear war & aiv fewd fear 8 aifew 70 fow ds
'\fTs‘fE"iTg A faem 191 2 89 fRT @ @R Frel ) A fear o
qHaT ¢ |

9. I8 fo Sea denmefrg wifedt & aqrar 1 wifew s9 &=
-y gfegal’ &1 fad 713 w98 ¢ wgfew g7 qifeqal @ = 2

10. g5 5 1w Wiater & gg Jifew s fHar a1 2 s9d N
U & 1T 2 dur R&TS & wrer el a7 18 2 |

11. g8 f5 Saq Aifew &1 I =7 4@ qd fodft Swa aftrem™
| aqgafa 9@ @ 7§ 2

12. g5 fo @ aftre™h » swarex & T feare afea adh 2
wafe wrd AfreT w9+ gEdreR &¥d € 98 Y9 swErR @ A4
fafyr Sy ifea avd @ uxeg 39 dumefya Sifewdl 3w aftrerh
» geaeR @ N fafy ofea a9 @ qom gorw gftear I=d | vw
gig &tar € fo @+ aftrerh @ swaeR s i 2

13. gg fo Aifeq & fedr ot gfafafy ah 9« 7 21 3=
Iifew widt wash fafawra &) wesda & Jaidd 916 faawor
|alwa ~AATad & |H&l YEgd f5ar w3 2 |

14. gg fo& greff =t Iz =ifew o1 fedl wre™ fHad efa
fear war € @aife =ifew ux & #Eraefl T BIR BT Seawl
fear a1 & a8 wreff &1 9@ & ureff &1 Sad AETALdY W BIR
¥ 31 arear fedl gaR a1 9L 2 |

15. I8 fo ®fdrg Aifew |7 1596 Tafier der w7 &% SUEfaw
oSl fEwmar a1 € f& &9 91 wive o7 sed@ 98 € foa @)
Aigedt & fARevor fear a1 $ig Aoz 98 ¢ arwg 4 @9
faferor 9 fpar war 2| greff 3 w9 gt weiq 299 & IR F
ATHATT P a9 gaT TaT f5 Ia@ AgTash wei R fed @Ry
agmvg Mt &7 2| g1eff &7 399 o1 Addg g=ar ol garR &7
8T B |

16. g8 fo ®farg a9ifed ar 505 /3 ¥R sTaT AT ' W9fe 2
(/) & %X STA4 BT B YTIEMH IT WIER A8 & dAfed RIS 3
Fgdaied €@ e 8 & 2 5 7 v’ @ d9 S d =ifew
918 Wrd 2 @l fedr Fifew &1 9er 91971 Wrar & i S99 uR §9<
9318 WTd vEd & wefe gwd qd o = gei’ A fedfr wt Fifew
@ fyar war 21 e ofy fodt & d9 S ¥ Fifew fear gerf=r
giar € 99 I8 o feel o ¥ear @ |ier 92 Sid Y SFd Aifed
P T=ET BR 2 2| 399 91% ydia a1 € fo Arx yreff w avrs
TYT9 STad &) a9 | 99 #1fear @ 9rer 919 &) yieff @ fawg
S#d wofl Aifew ofvg fear war|

17. ag fo afx waa v wsRye @ Ratsi @1 Fdeor fean
91T 99 RIS 4 gar aa «rear & @wa7 faarm 3 Reis @ 9
B B8 @ g fo fagiy «=afsgal @ foew fo=id | «f w9+
A1fpTet’ @ fawer Ararer ST 89 AT BT THA fqUTT gRT SEd
woff difew gftra fead w13 arfe a5 w=9 arfear @ fowe fed «f
TYE | 19T SSTY iR 4 & fodfl werw =grgrery /4 w1dardl 9 &%
ae | sl axg Aifew wwar so5/1 feArfea 09.12.2014, 505/2
fearfea 09.12.2014, 505 /3 fearfea 09.12.2014 9 505 /4 fearfea
09.12.2014 IE 99 Aifed w44 RS gRT 99 99 i &t 49
T3 fa=gtd wea Arfear qen faar weRage 4 8 I8 qde waT @
fawer rarsr ST AT gTITAAT A AP fawer 9 ey fod g9
AT # ATaTA J9TR @ AT g F @i yd gweH A (W gEEA
T4 ATRR AT qem a9 gt @ fasy &Y w6 7) Ier T #RoAv
qoed aifta & o |
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Syed Il Adifed 39 ST 4 505 A 9T §9THY 414 T 8 |

505 /2 XMAfRI gRT ATANT ¥afzer =grarad a4 sAfga e arfyeT
TR Y T8 off iy wwax FTAN W uyeyd a1 @ fHv sreeted
foar a1 SEP AT ¥ 30.12.2014 H1 AT IIHIAT 7 FUS UTH
gdenfae FATAT FAT HIAT ATS 98 FBT A1 9P 6 9 AYAT A
HeR fHar|

505 /1 % <ATA I§ WA foera o1 wrefl o safay g@e
Fder @A &7 Aifew Ralis ux 97197 79T |

505 /3 w9 greff | wmafg S=m ~ararad awqe 8 e afasr do
5507 /2015 STefl o yteff @& fawer wited 2015 4 3@ S< 7 Aifew
F9TIT AT |

505 /4 &9 fazardg AR W7 sfredr U & T FAR e &1
[T 978 & dl S9e A1 Boff qifew dar fear war s aal’ |
wee g o fpg yar ol Aifed dar o) wfie faamT g @@=+
A1fpar | wEIa &Y RPIE R a7d 2| Sad Tfed FAT AT
W99 X §9 2 TP & O d faremd 2| s9e X @ TJifewl w
HRYT garent Aifew fawm &7 31 w 9@ fawn € wsfe gz Fifew
H! faeard IR &1 AT B YT TE AT |

gl ¥ifew 505/1 9@ 505/2 US oW od & 505/3 AT
Bive GTSS & %Y JAT USfeT 7 TSPl S9N 505 /4 +f}
JAT 2| U 8 9 td € 79R IR 99 ¢T JST AAT & AT §1F
] e B WIYAT IE 99 Boff X 9% S HT 9713 TF 2| BIg
gHTOT V9T A€ 2 f6 A% gRT B der weaq feyr war O fAT
garer greff @ fawer &1 Ar7 98 @) W1 Gl 2| SUMFT IRT
Fifeat’ # wiel we ufy gav\s Foar 2| wifew aftifraw 1957
B eRT 21(5) @ A~dwa fgar war sfRifyaw 1957 A +ifew o
#Y3 T ofg dF @ foay @A aftre™ aftrga T ¢ Tifew o 2

fyr gftreR @ WY fear war 21”7

Paragraph 48 of the reply dealt with notice dated 09.07.2015

as follows:-

“48. B Afed fRHip 09.07.2015 UHAIh WO 1202 /WS /2015—16 BT _SIdE
= yeR 8 —

g5 fo @ma afrer st IrIgAR W gRT RATTHT 09.07.2015 &1
g Jifew @1 Sedw foar a1 8 359 frfyr &1 9 AR 979 g™
oy Aifed fodt 1 gorR &1 98 fgr @1 2 99 g7t 9@ r
1202 / &S /2015—16 &1 faarfrer srafag w=a agwarr Jifes
9T &% 81 8§ 98 Aifed 9 gax yeff @ fowg wm aftrer™d
IAIMAFAR W79 q o7 Aqeqgel o1 faasar d greff & fawy s
ek 2 foad greff & fawer 4/21 @9 ¢g wfaw aferfraq g
379 /411 TSN BT &RT A FHIAT THNHIVT HH 8 @ |

Ig o gt qedx faarfea 09.07.2015 @ qga greff & fawer emam
fIasTaT 4 TS FHIAT AUTET WEIT 160 /2015 GXHIX FATH I0TAIR
e avsy IT 4/21 AE Tvs fHfsRew vae g 379 TSN
Tllgd gIT 39 {HeA @ fad9s gwT I8 Urd gU BIsaa Ruid
dar & 78 fF R e g1 Ader WA @ fawer Ay S=w
[IATad § e e G%ar 5507 /2015 q1@X 31 78 oft frga ar=ha
ST YHATAI 3 94 J1eyr fEArfed 25.06.2015 &1 wWHT 4R AD
M A off fywd w=T Fifear ATy 8 73 o ik w=a aifear |
gy qeEft Aqured | vd wofl Rrerga arfRe geRagy ot @
SEP 91 IT AT Ueiqd a1 fadfad gwmr &l 59 goewn
JAURTET FEIT 160 /2015 R B159d RUid A 89 wrgaa Ruid &1

gfd g9 F017 1"
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Paragraph 53 of the reply dealt with notice dated 08.09.2015

as follows:-

“53. I o @ AR e darR 99 grRT g Tifed 901269
f&ar® _08.09.2015 & yreff &7 I8 HeUd B

gg f& g Tifew f&aT®d 23.10.2015 &1 YT PIIAT TAT © SHD
grg=el A greff 9 gy et gRT fR91% 04.11.2015 & & w9T9
g¥gd &Y &g 797 o1 | 39 7ifew @ wraw 4 e fHgr &7 W@ °
f& saa =ifew greff & gor smeaT A9 TIAT o W wifwaTr T
e wfiad @ fafavra @ fear war o s few Fifew fean
797 S fa @A fafts g1 vwosngosRo o1 98T A TS FHRAT
g WY fyar sftrga aftrer & v aru 4 wifya swar 2 5 ag

|y FrAardl greff &1 go1 vurd & fag «v 15 217

Here, the petitioner has been denying his indulgence in the
activity of illegal mining and what we find from the decision making
process and from the record is that rule of fair play has been
breached with impunity, inasmuch as, after liberty has been
accorded by the Apex Court, the petitioner has proceeded to file a
detailed and exhaustive reply wherein each and every facet of the
matter was sought to be denied/disputed and most conveniently, it
is sought to be mentioned by the District Magistrate that the reply
submitted by the petitioner was not satisfactory and in the earlier
part of the order while dealing with respective notices, it has been
mentioned that petitioner has not proceeded to place sufficient
material to rebut the allegation. Decision maker in the present case
has ignored the weight of reply available on record as extracted
above and has dealt with the same in perfunctory manner with
closed mind, whereas while exercising quasi-judicial authority was
required to be free from bias i.e. there should be absence of
conscious or unconscious prejudice to either of the parties. Here the
tenor of proceedings are speaking for itself that District Magistrate
while dealing with the matter was proceeding with pre-conceived
notion that petitioner in-fact has indulged in illegal mining, whereas
the said opinion could have been formed, only after enquiry was
held.

Once the liability was to be fastened on the shoulder of
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petitioner, then it was the obligation of the State to prove by way of
credible evidence available that it was the petitioner, who has
indulged in illegal mining and in the said direction, apart from issuing
show cause notice, all the evidence that was sought to be relied
upon i.e. the incumbents who have carried out the search and
survey and the incumbents who have come forward to depose
against petitioner, their names ought to have been disclosed and
they ought to have been produced to support the case of State that
petitioner in-fact has indulged in illegal mining. Not only this as a
part of process, petitioner was entitled to have reasonable
opportunity of defending himself by questioning the veracity of
evidence produced against him and by adducing his own defence
evidence, if any. Decision maker is bound to act fairly, as under the
scheme of things provided for, the determination made by him will
entail civil consequences, as qua the person charged with illegal
mining on charges being proved financial liability would be

shouldered and in contra situation, the State would be at loss.

Apex Court in the case of Goa Foundation vs. Union of
India 2014 (6) SCC 590 while dealing with the report of Shah
Commission, constituted for inquiring illegal mining, in reference of
report so submitted held that prosecution of mining lessees cannot
be directed on the basis of finding in report of Shah Commission, as
before submitting said report, incumbents have not been provided
with the opportunity of being heard and to produce evidence in their
defence and not allowed the right to cross-examine. In the said
case, Central Government/State Government gave undertaking that
no action would be undertaken on the basis of said finding without

undertaking exercise of giving opportunity of hearing.

Since in the present case the State/Competent Authority
would conduct on enquiry into the allegation of illegal mining it

would possess the character of quasi judicial proceeding. Recording

725
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of finding as to illegal mining being carried out by a particular
incumbent for the purposes of fixing financial responsibility would
certainly entail full-fledged enquiry, comprising allegation/evidence in
support of charges coming forward followed by his case in defence
and then findings arrived at based on evidence adduced. Recovery
would follow if the finding returned is adverse to incumbent charged
with allegation of illegal mining. Having regard to the character and
complexion of proceedings in conjunction with the structure of
power conferred by the Act/Rules, the inevitable conclusion is that
proceedings in hand necessarily will have to be quasi-judicial
proceedings wherein full play is required to be given to the rule of

natural justice by the State/Competent Authority.

Apex Court in the case of Oryx Fisheries Ltd. vs. U.O.1,
2010 (13) SCC 427, has held that a quasi-judicial authority, while
acting in exercise of its statutory power must act fairly and must act
with an open mind. The principle that justice must not only be done
but it must eminently appear to be done as well is applicable to
quasi-judicial proceeding if such proceeding has to inspire
confidence in the mind of those who are subject to. Non suiting the
defence on the pretext of being not satisfactory has been

disapproved, similarly absence of reasons has not been approved of.

Apex Court in the case of Hienz Indian (P) Ltd. vs. State
of U.P. 2012 (5) SCC 443 has held that power of judicial review is
not so much concerned with the decision itself as much with the
decision making process. In all such cases judicial examination is
confined to finding out whether findings of fact have reasonable
basis on evidence and whether such findings are consistent with law

of land.

In view of this, as far as we are concerned, we are not at all
approving the decision making process that has been so undertaken

by the State, the same having been passed in most arbitrary fashion
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with closed mind, without providing reasonable opportunity of
hearing to petitioner and for absence of reason, accordingly, the
order dated 06.10.2016 passed by District Magistrate, Saharanpur is
hereby quashed and set aside. As we have intervened on the issue
of decision making process, we proceed to pass an order asking the
State/Competent Authority to issue a concrete show cause notice to
the petitioner appending therein the entire material to be relied
upon and the list of witnesses in support of the same and thereafter
after adducing evidence and after providing opportunity of hearing
to the petitioner to lead his defence, reasoned decision be taken
based on evidence adduced preferably within next three months

from the date of receipt of certified copy of this order.
With this, present Writ Petition is allowed.

Order Date :-16.12.2016
A. Pandey
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1. Introduction

The mining operation has its consequence on the environment. The sand mining
operation has traditionally been carried out manually in river both in-stream and in
flood plain, coastal and paleo channels, but with advent of time the method of
mining has changed to semi-mechanised and mechanised. The use of machinery in
riverbed mining may impact the river environment to great extent depending on the

scale of operation.

It is estimated that more than 35 million people are employed in sand business, and
economic valuation is well over $126 billion per annum (Ref: NGT order dated
05.04.2019 in O.A. 360/2015). The illegal sand mining has been rampant in different
states of the country and the protection of environment from the impacts of

unregulated sand mining has been a challenge to regulatory bodies.

The Hon’ble NGT (Principal Bench), New Delhi by order dated-05.04.2019 in O.A.
No. 360/2015 (13 clubbed cases) related to illegal sand mining from riverbeds in
different states, constituted a Committee comprising of representatives of Ministry
of Environment, Forest and Climate Change, Government of India (MoEF&CC),
Central Pollution Control Board (CPCB), Indian Institute of Forest Management -
Bhopal (ITFM), Institute of Economic Growth - New Delhi (IEG) and Madras School
of Economics (MSE) “to prepare a scale of compensation, after including the components
mentioned in the order, which can then be adopted in whole of country. The nodal agency for
compliance and coordination is CPCB. The committee may also take professional service of an

expert /institution in the matter if it so desires.”

In view of Hon’ble NGT (PB) order dated 05.04.2019 in O.A. No. 360/2015 (13
clubbed cases), this report has been prepared to suggest a scale of compensation to

deal with cases of illegal sand mining in whole of country.

~~N
Qo

—




e W =
[ OL 114
2. Constitution of Committee

In compliance of the above order, the Nodal Agency (CPCB) issued office order
dated 22.05.2019 regarding constitution of the committee of the members based on

the nominations received from the concerned organisations as follows:

1. Dr Purnamita Dasgupta, Professor, IEG, Delhi

2. Dr K.S. Kavi kumar, Professor, MSE, Chennai

3. Dr. Yogesh Dubey, Associate Professor, IIFM, Bhopal
4. Shri Sundeep, Director, MoEF&CC, Delhi

5.Shri A. Sudhakar, Additional Director, CPCB, Delhi

Meetings of the committee were convened on 31.05.2019, 20.06.2019, 24.07.2019,
16.09.2019 and 11.12.2019 to arrive at a scale of compensation based on inputs of
subject experts and available resource to deal with the matter of illegal mining. The
minutes of the meetings are annexed at Annexure 1. Inputs received from experts are

annexed at Annexure II to IV.




3. Impacts due to Illegal Sand Mining

3.1 Framework for a Compensation Scale

A framework for assessing the value of ecological damage due to illegal sand mining

is developed taking into consideration the tollowing dimensions:

Extent of Illegal Mining: It must be recognised that in any given geographic
area the ecological impacts will be felt from all mining that takes place in the
relevant region (or that within which the water body concerned is located).
Hence, ideally, a landscape has to be considered for estimating the ecological
damages in their entirety. However, this may practically pose several data
and information challenges. Sometimes the ecological processes are also
uncertain. Therefore, the objective in the current context would be to establish
a practical approach of estimating the extent of ‘illegal” mining, assuming that
the legally permitted mining takes into account the sustainable ecological
limits within which such mining should be restricted. For present purposes,
to fix individual liability, this may be done by making an assessment of the
total extraction through sand mining being carried out and netting out the
amount for which environmental clearance has been given.

Restoration of ecology: It is acknowledged at the outset that in practise, full
restoration of nature in its pristine form is next to impossible. However, the
reality of ongoing economic activities causing ecological damages implies that
the adoption of the polluter pays principle can be a way ahead for raising the
resources for undertaking restoration activity to the maximum extent
possible. At the same time, some of the foregone ecosystem services (and
hence values associated with these) will improve gradually over the years as
the riverine ecosystem gets restored.

Ecological damages associated with mining -Ideally, each river or water body
which is affected by such mining should have an independent assessment of

the extent of ecological damages which would be specific to its context.

~
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Interim approach - In the absence of such information, or in the interim till
such studies are carried out, two alternative ways of operationalizing a
compensation scale to cover the ecological costs associated with illegal sand
mining are developed. One approach uses a deterrence factor as a proxy for
capturing non-linearities associated with ecological damages, the other uses a
simplified Net Present Value approach. A comparison of the two is provided
with an illustration.

Rationale for scale of compensation: In both approaches, the damage
assessment is based on the material cost of the illegal sand, interacting it with
the ecological risks associated with it. The underlying assumption is that the
feasible limits within which sand mining can be allowed without de-
stabilising the ecological conditions have been taken into account while
setting the legally permitted quantity for extraction. Mining beyond this is
illegal and causes trade-offs between this particular provisioning service of
the river (sand flow) and its supporting and regulating (and other
provisioning) services which thereby get affected, constituting ecological
damages. The compensation would comprise of the material cost of the
illegally mined sand and foregone ecological values, while keeping in mind
the objective of restoration.

Finally, it is noted that the concerned authority shall take appropriate action
under the provision of applicable Acts/ Rules, whenever any illegal or non-
complying mining activities is observed. The proposed environmental
compensation suggested in this recommendation will be in addition to the

requirement of any such action.




3.2 Determination of Net Present Value (NPV)

Computation of the NPV requires both scientific and socio-economic data and
application of state-of-the-art methodology. The most appropriate valuation will be
context specific for both scientific and socio-economic considerations. Some of the
physical and environmental factors include the following: (morphological changes,
changes in settlement and habitation patterns, river bank slope, tidal activity, etc.).
Hence, the actual compensation will vary across riverine systems. Therefore, each
state and river and related development authority should make efforts to estimate

the NPV applicable over the next 5 years.

Various definitions of NPV have been used in the context of the environment
(United Nations, 2000, Chopra et al 2006, US EPA 2014, etc.). As per the Chopra
Committee in the context of forests, the NPV refers to "the discounted sum of rupee
values of eco-system goods and services that would flow from a forest over a period
of time net of costs incurred." It is thus not meant to capture the value of the forest
wealth as such, but only the flow of goods and services from it. In the context of the
diversion of forest land to non forestry use, NPV is interpreted by the committee as
the loss of value of the forest resources to the stakeholders as at the time of the
diversion for non-forest use. It excludes any values that may accrue or get created
by the user agency who uses it for non-forest purposes (See, Page 9 of Chopra,
Kadekodi, & Eswaran, 2006). The range of services considered in such a case can
include timber, carbon storage value, fuel wood and fodder, non-timber forest
products, watershed services, and so on. Actual estimates of such NPV have also

been worked out for specific forest circles and levied by state departments*

The benefits from avoiding the ecological damages to riverine ecosystems could
range from recreation activities, aesthetics, wildlife viewing, fishing, boating,
swimming, supporting and regulating services such as climate moderation, flood
moderation, groundwater recharge, sediment trapping, soil retention, nutrient
cycling, biodiversity, genetic library, water filtration, soil fertilization, species
preservation, and many other non-use and intangible values. However, it is difficult

to conceptualize current or future benefits to the ecology from mining activity since

S
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the pristine condition of the river basin (or affected ecosystem) would be considered
to be the most desirable condition from the assessment’s point of view. However,
estimating the true value of all these benefit components which may be harmed by
mining activity is not possible at this stage due to a variety of reasons, such as lack of
data or information on such aspects, the non-market functions and complexities of
the science involved. In particular, these values are extremely contextual in nature
and therefore, we assume that the current condition has been reflected accurately in
the legally permitted level of mining. Using this as a basic premise, a compensation

formula is proposed as described in Section 4, to capture the NPV.

In the context of the assessment of ecological damages arising from sand mining, the
NPV is thus considered to be the present value of the current and future stream of
net costs of such activity. The rationale lies in recognizing that there may be negative
externalities or ecological damages that result from excessive mining which
manifests itself in a loss of the ecosystem services of rivers, and creates a loss of well
being for both current and future generations. The extent of damage and the scope
for restoration will vary from site to site, and will depend on a variety of biophysical

and man-made characteristics.

Till such time as site specific assessments of the river systems are carried out, a

compensation scale maybe proposed as suggested in Section 4 below.
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4. Recommendations on Scale of Compensation

As discussed earlier, the full economic value for compensation should be as per the
Net Present Value. As legal and illegal mining proceeds usually either in conjunction
or in sequential manner, the ecological impacts of mining will take place irrespective
of whether it is legal or illegal. The attribution to illegal mining, of a specific impact
at the landscape level, will require careful evaluation. Till such information becomes
available, two alternative approaches for compensation are proposed keeping in

mind the various dimensions of the TOR for this committee.

4.1 Approach 1: Direct Compensation based on the market value of extraction,
adjusted for ecological damages

A scale for calculation of the compensation to be charged has been worked out as
provided in the Table No. 01. The compensation to be charged is based on three

distinct criteria:

Exceedance Factor (EF): This criteria captures the extent of illegal mining that has
taken place. It is introduced in order to bring in a notion of balance that the amount
of penalty that is charged to any party is in proportion to the extent of illegal

extraction of material at the first stage.

Risk Factor (RF): This criteria reflects the severity of the ecological damages at the
field site in question. It is an attempt to capture the fact that there is likely to be
substantial variation in the ecological conditions and resultant damages across sites
where illegal mining takes place. It is reasonable therefore to introduce a risk factor
that accounts for the extent of severity of damages using a four-point scale of mild,
moderate, significant and severe risk. Till the time that detailed basin level studies
are carried out, this risk factor can be judged on the basis of the state department’s
assessment of the ecological fragility of the river basin concerned based on a priori

knowledge of the circumstances.
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Deterrence Factor (DF): This criteria is an attempt to capture the fact that ecological

damages tend to display non-linearities and can increase in unexpected ways. Thus,

the greater the extent of extraction (as reflected in the relative magnitude of the

illegally extracted amount), the greater is the likelihood that this may have

cumulative impact over time, which may not be observable at the time of assessment

(as reflected in the RF). Given that the scale should also have a deterrence effect, this

criteria is introduced to proxy for these non-linear aspects till such time that more

site specific data becomes available to carry out a comprehensive NPV.

Table No. 01: Approach 1

Permitted | Total Excess Exceedance in Compensation Charge

Quantity | Extraction Extraction Extraction: (in Rs.)

(in MT or | (in MT or (in MT or

m3) m?3) m?3)

X Y Z=Y-X ZfX
D * (1+RF + DF)
Where D = Z x Market Value-
of-the-material-per-MT-or-m3
DF =0.3if Z/X=0.11 to 0.40
DF =0.6if Z/X =0.41 to 0.70
DE=1i#Z/X>=0.71
RF = 0.25, 0.50. 0.75, 1.00 (as
per table 2)

Note:

a) The inspecting team will consider the error in measurement of quantity of

material (maximum 10% for up to 5 Ha. sites but should be less for large sites)

and accordingly decide/recommend whether any particular case is fit for

imposing compensation for damages or not.

b) Market Value of the material per (MT or m?3) will be based on applicable market

price of the mined material.

c) Risk Factor (RF) to take value as per the Risk Level of the illegal mining case, as

below:
Table No. 02
Risk Level 1 2 3 4
Risk Factor 0.25 0.50 0L75 1
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d) Risk Level to take value as per the severity of the impacts of illegal mining case,

as below:
Table No. 03
Severity of Impact | Mild Moderate Significant Severe
Risk Level 1 2 3 4

e) Severity of impact of illegal mining case to be categorised as Mild or Moderate

or Significant or Severe for various components of the river and highest value to

be used:
Table No. 04
S. River Severity of impact/
Ne. | Component Impacts Impacts (Sub -category) Risk Factor
Instability of Bed degradation
1. Morphology | Channel Channel adjustment
geometry

Bank Erosion

2, Hydrology

Ground Water
level

Change of ground water
table in adjacent areas

Change in river
flow

Variation in flow energy

Loss of local

Disturbance to flora

& Ecology Ecological
community Disturbance to fauna
. Instability to Damage to Hydraulic
River : :
4. Hydraulic Structure and its
Structures .
Structure surrounding

2 Any Other

Deriving the Risk Factor (RF): Some criteria can be considered by states for judging

the risk factor applicable at various sites. Accordingly, States may develop a

subjective scale for severity of impact (Risk Factor-RF) for purposes of implementing

the interim compensation scale based on any 3 of the 4 heads listed in TableNo.04

through expert consultation over the period of next 3 months. Till such

criterion/ guidelines is prepared by states the inspections team may decide RF based

on its own assessment.
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4.2 Approach 2: Computing a Simplified NPV for ecological damages
Till such time as data and information for a comprehensive NPV is worked out in a
site specific manner to account for all (or atleast the major) ecological damages, a
simplified NPV, proxied on the market value of the illegally extracted amount
maybe computed. In this case the NPV approach would imply that the total benefits
from the activity of sand mining (as represented by the market value of the
extracted amount) be deducted from the total ecological costs imposed by the
activity. In the absence of data on benefits and costs separately, we recommend a
modification of the formula as shown below.

Total Benefits (B) = Market Value of illegal extraction : D (refer Table 1)

Total Ecological Costs (C) = Market Value adjusted for risk factor: D * RF

(refer Table 1).
For present purposes, it is assumed that the Benefits would accrue only in the first
year (in which the extraction of the illegally mined material takes place), while the
ecological costs would continue to be felt over a period of time. NPV is to be
calculated for a period of 5 years on the net value, Y (C-B), at a discount rate ranging
trom 8%-5%, varying in inverse with the risk factor. Thus, where the highest risk
factor (say 1) is applicable, the discount rate applicable would be the lowest (say 5%
in this case).
Thus, it is recommended that the annual net present value (NPV) of the amount
arrived at after taking the difference between the costs and the benefits through the
use of the above approach, maybe calculated for a period of 5 years at a discount rate
of 5% for mining which is in a severe ecological damage risk zone. The rationale for
levying this NPV is based on expert opinion that reversal and/or restoration of the
ecological damages is usually not possible within a short period of time and rarely is
it feasible to achieve 100% restoration, even if the sand deposition in the river basin
is restored through flooding in subsequent years. The negative externalities of the
mining activity are therefore to be accounted for in this manner. Ideally, the worth
of all such damages, including costs of those which can be restored should be
charged. However, till data on site-specific assessments becomes available, this

approach maybe adopted in the interim. In situations where the risk categorisation

N
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charged. However, till data on site-specific assessments becomes available, this

approach maybe adopted in the interim. In situations where the risk categorisation

is unavailable or pending calculation, the following Discount Rates may be

considered:
Eeverity Mild | Moderate | Significant | Severe
Risk Level 1 2 3 4
Risk Factor 0.25 0.50 0.75 1.0
Discount Rate 8% 7% 6% 5%

4
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Basis of recommending 5 % Discount Rate

It is to be noted that the choice of a discount rate varies widely across countries and
further, by the type of project or purpose. The rate used in developing countries in
general is usually found to be higher, with social discount rates varying from 8 to
15% (Jhuang et al 2007, Murty et al 2018). The Government of India has issued
guidelines for parameters (discount rates) and processes for project appraisal
periodically. The national parameters for project appraisal in operation since 1994,
for instance stipulated that projects had to yield a minimum of 12% financial and
economic internal rate of return for the purpose of investment approval. Recently
these were re-examined in a study, and in keeping with the growth of income in the
economy an estimate of 8 per cent for the rate of discount for investment project
appraisal in India was suggested (Murty et al 2018). In India, The Kanchan Chopra
committee report on NPV recommends a 5% discount rate. The specific sentence
from this report is that - "Considering the fact that forest resources provide long term
goods and services and ecosystem benefits and, interest rates in India are going
down, the Committee recommends a 5% social discount rate for forest resources."
Several other studies in India and abroad for projects with implications for forests,
water utilities, health and sanitation, and other such social, environmental or public
sector projects, have used similar rates of discount ranging from 5 to 8%
(Puroshothaman et al 2000, Dasgupta et al 2019, Chopra and Dasgupta 2008, Simpson
2008). Further, it is recommended that rates of interest should ideally decline and be
lower, where there are uncertainties about the tuture, and/or in case of climate
mitigation and environmental management projects where the benefits are likely to
accrue over a longer time period (Weitzman 2001, Gollier 2012). For India, the
suggested rate was between 8%-5% for such environment related projects. Thus, the
suggested rate of discount in this report draws upon these studies. Lower “discount
rate” means that compensation amount will be more.
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Examples

IQMVU‘,ZLLU\C," A

For ease of understanding the calculation of compensation, possible scenario of

illegal mining are given below.

Example 01: Violation with respect to Area

A case of non-compliance in terms of excess area was reported. The inspection team

carried out an assessment of mining site and observed severity of impacts on river
components as Severe, then the computation of Compensation Charge will be as

follow:

Compensation Charged (Scenario I - no explicit accounting of NPV)

Violation reported as follow:

Total Permitted Quantity in Environmental Clearance (X)
Total Area of mined out mineral

Total Permitted Area in Environmental Clearance

Excess Mined out area

Total Depth permitted as in Environmental Clearance
Excess extraction (Z)

Exceedance Factor (Z/X)

Methodology:

Market Value of Illegally Mined Material (D)
(assuming Market Value of the material as Rs. 400/- per m3)

Risk Factor (RF)

Deterrence Factor (DF)

Compensation

Total (in Rs.)

=30000 m3

=15000 m2

=10000 m?

=5000 m?2

=3 m

=5000 x 3 = 15000 m3
=15000/30000=0.5

D =15000 x 400 = 6000000/ -

Severity Severe
Risk Level 4
Risk Factor (RF) 1

DF = 0.6
(for Z/X in 0.41 to 0.70 range)

=D x (1+RF+DF)
=6000000/- x (1+1+0.6)
=Rs.1,56,00,000/ -




Compensation Charge (Scenario II - explicit accounting of NPV)
Market Value of Illegally Mined Material (D) 5000%400 = 6000000/ -
Annual Value of Foregone Ecological Values D*RF = 6000000/ -

e Present Value of Foregone Ecological Values (@ 5% discount rate and over 5 years)

(D*RF)
(1+r)t

PV =Z?=1

(6000000) , (6000000) , (6000000) , (6000000) (6000000)
2 (1+0.05)! (1+0.05)> (1+0.05)? (1+0.05) (1+0.05)5

Il

Rs. 2,59,76,860/ -

e Net Present Value (after netting out market value of illegally mined material) - i.e.,

Total Compensation to be levied
=NPV=PV-D
= Rs.1,99,76,860/ -

Compensation Charge in above case:

Approach 1 Approach 2
(no explicit accounting of NPV) (explicit accounting of NPV)

D*(1+RF+DF) @ 5% discount rate and over 5 years

Rs. 1,56,00,000/ - Rs. 1,99,76,860/ -
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Example 02: Violation with respect to Depth

A case of non-compliance in terms of excess depth was reported. The inspection

team carried out an assessment of mining site and observed severity of impacts on

river components as Severe, then the computation of Compensation Charge will be as

follow:

Compensation Charge (Scenario I - no explicit accounting of NPV)

Violation reported as follow:

Total Permitted Quantity in Environmental Clearance (X)
Total Permitted Area in Environmental Clearance

Total Depth of mined out material

Total Permitted Depth in Environmental Clearance

Total Violation in Depth

Excess Extraction (Z)

Exceedance Factor (Z/X)

Methodology:

Market Value of Illegally Mined Material (D)
(assuming Market Value of the material as Rs. 400/- per m?)

Risk Factor (RF)

Deterrence Factor (DF)

Compensation

Total (in Rs.)

=30000 m3

=10000 m2

=4 m

=3m

=Im

=10000x 1 =10000 m3
=10000/30000=0.33

D = 10000 x 400 = 4000000/ -

Severity Severe
Risk Level 4
Risk Factor (RF) 1

DF=0.3
(for Z/X in 0.11 to 0.40 range)

=D x (1+RF+DF)
=4000000/- x (1+1+0.3)
=Rs 92,00,000/ -
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Compensation Charge (Scenario II - explicit accounting of NPV)
Market Value of Illegally Mined Material (D) 10000*400 = 4000000/ -
Annual Value of Foregone Ecological Values D*RF = 4000000/ -

¢ Present Value of Foregone Ecological Values (@ 5% discount rate and over 5 years)

(D*RF)
(1+r)t

PV :Z?=1

_ (4000000) , (4000000)  (4000000) , (4000000)
) (1+0.05)! (1+0.05)2 (1+0.05)° (1+0.05)*

Il

Rs.1,73,17,907/-

(4000000)
(1+0.05)5

¢ Net Present Value (after netting out market value of illegally mined material) - i.e.,

Total Compensation to be levied
=NPV=PV-D
= Rs. 1,33,17,907/-

Compensation Charge in above case:

Approach 1 Approach 2

(no explicit accounting of NPV) | (explicit accounting of NPV)
D*(1+RF+DF) @ 5% discount rate and over 5 years
Rs. 92,00,000/ - Rs. 1,33,17,907/ -
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Example 03: Violation with respect to Depth and Area

A case of non-compliance in terms of excess depth and area was reported. The
inspection team carried out an assessment of mining site and observed severity of
impacts on river components as Severe, then the computation of Compensation
Charge will be as follow:

Compensation Charge (Scenario I - no explicit accounting of NPV)

Violation reported as follow:

Total Permitted Quantity in Environmental Clearance (X) =30000 m?

Total Permitted Area in Environmental Clearance =10000 m?

Total Permitted Depth in Environmental Clearance =3m

Total Area of mined out material =12000 m?2

Total Depth of mined out material =4 m

Total Volume of mined out material =12000 m2 x 4 m =48000
m?3

(The example can be applied to a case of totally illegal mining without EC also
where illegal mining of 18000 m3has been done)

Excess Extraction (Z) =18000 m?
Exceedance Factor (Z/X) =18000/30000=0.6
Methodology:
Market Value of Illegally Mined Material (D) D =18000 x 400 = 7200000/ -
(assuming Market Value of the material as Rs. 400/- per m?)
Risk Factor (RF) Severity Severe
Risk Level 4
Risk Factor (RF) 1
Deterrence Factor (DF) DE =08
(for Z/X in 0.41 to 0.70 range)
Compensation =D x (1+RF+DF)
Total (in Rs.) =7200000/- x (1+1+0.6)

=Rs 1,87,20,000/ -




gi

Compensation Charge (Scenario II - explicit accounting of NPV)
Market Value of Illegally Mined Material (D) 18000*400 = 7200000/ -
Annual Value of Foregone Ecological Values D*RF = 7200000/ -

¢ Present Value of Foregone Ecological Values (@ 5% discount rate and over 5 years)

(D*RF)
(1+r)t

PV =%2.,

(7200000) |, (7200000) , (7200000) , (7200000)  (7200000)
2 (1+0.05)! (1+0.05)2 (1+0.05)° (1+0.05)* (1+0.05)5

Rs. 3,11,72,232/-

e Net Present Value (after netting out market value of illegally mined material) - i.e.,
Total Compensation to be levied

=NPV=PV-D
=Rs. 2,39,72,232 /-

Compensation Charge in above case:

Approach 1 Approach 2

(no explicit accounting of NPV) (explicit accounting of NPV)
D*(1+RF+DF) @ 5% discount rate and over 5 years
Rs. 1,87,20,000/- Rs. 2,39,72,232 /-
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Example 04: Violation with respect to Quantity / Production

A case of non-compliance in terms of excess quantity/production was reported. The

inspection team carried out an assessment of mining site and observed severity of

impacts on river components as Severe, then the computation of Compensation

Charge will be as follow:

Compensation Charge (Scenario I - no explicit accounting of NPV)

Violation reported as follow:

Total Volume of mined out material

Total Permitted Quantity in Environmental Clearance (X)
Excess Extraction (Z)

Exceedance Factor (Z/X)

Methodology:

Market Value of Illegally Mined Material(D)
(assuming Market Value of the material as Rs. 400/ - per m?)

Risk Factor (RF)

Deterrence Factor (DF)

Compensation

Total (in Rs.)

=35000 m?3

=30000 m?

=5000 m?
=5000/30000 = 0.16

D = 5000 x 400 = 20,00,000/-

Severity Severe
Risk Level 4
Risk Factor (RF) 1

DE=0.3
(for Z/X in 0.11 to 0.40 range)

=D x (1+RF+DF)
=2000000/ - x (1+1+0.3)

=Rs. 46,00,000/ -
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Compensation Charge (Scenario II - explicit accounting of NPV)
Market Value of Illegally Mined Material (D) 5000*400 = 2000000/ -
Annual Value of Foregone Ecological Values D*RF = 2000000/ -

e Present Value of Foregone Ecological Values (@ 5% discount rate and over 5 years)

(D*RF)
(1+r)t

PV =3¥i.

(2000000) , (2000000)  (2000000) , (2000000) _  (2000000)
)3 (1+0.05)! (1+0.05)2 (1+0.05)° (1+0.05)* (1+0.05)

Rs. 86,58,953/ -

e Net Present Value (after netting out market value of illegally mined material) - i.e.,
Total Compensation to be levied

=NPV=PV-D
= Rs. 66,58,953/ -

Compensation Charge in above case:

Approach 1 Approach 2

(no explicit accounting of NPV) (explicit accounting of NPV)
D*(1+RF+DF) @ 5% discount rate and over 5 years
Rs. 46,00,000/ - Rs. 66,58,953/ -
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Annexure I

Deliberations in the Meetings of the Committee
First meeting of the committee

The first meeting of the member of the committee constituted by the Hon’ble NGT in
O.A. No. 360/2015 order dated 05.04.2019 was convened on 31.05.2019 at CPCB,
Delhi. The committee meeting was attended by the following members:

1. Shri Sundeep, Director, MoEF&CC, Delhi

2. Shri A. Sudhakar, Additional Director, CPCB, Delhi

3. Dr. Yogesh Dubey, Associate Professor, [IFM, Bhopal

4. Dr Purnamita Dasgupta, Professor, IEG, Delhi

The member, Dr. K.S. Kavi Kumar, Professor, MSE, Chennai was not able to attend the
meeting due to unavoidable circumstances.

The members of the committee expressed the opinion that assessment of the damage
and net present value of eco-system services forgone forever and the cost of
mitigation and restoration are the most important elements to arrive at a scale of
Environmental Compensation and it is necessary to hear views of experts on these
subjects in a workshop.

Second Meeting of the Committee

As desired by the committee in the first meeting, the following institutes / experts
were requested for participation in a one-day workshop and to provide their
views/opinion:

Expert Institutes:
e Forest Research Institute, Dehradun
e Indian Institute of Soil and Water Conservation, Dehradun
e National Institute of Hydrology, Roorkee
¢ Indian Institute of Technology Delhi
e Indian Institute of Technology, Roorkee
o Wildlife Institute of India, Dehradun
e Zoological Survey of India, Kolkata
Individual Experts:
e Dr. C.R. Babu, Professor Emeritus, University of Delhi
* Dr. Jagdish Krishnaswamy, Senior Fellow, Suri Sehgal Centre for Biodiversity
and Conservation, Bangalore




The second meeting cum workshop was convened on 20.06.2019 at CPCB, Delhi to
hear the views of the subject experts. The meeting cum workshop was attended by
following member of committee and subject experts:

Committee Members:

1. Shri Sundeep , Director, MoEF&CC, Delhi

2. Shri A. Sudhakar, Additional Director, CPCB, Delhi

3. Dr Purnamita Dasgupta, Professor, IEG, Delhi

Dr. K.S. Kavi Kumar, Professor, MSE, Chennai and Dr. Yogesh Dubey, Associate Professor,
[IFM, Bhopal were unable to attend the meeting cum one-day workshop due to other works.

Subject Experts

Dr. C. R. Babu, Professor Emeritus, University of Delhi

Dr. Zulfigar Ahmad, Professor, IIT Roorkee

Dr. C. Raghunathan, Scientist E, Zoological Survey of India, Kolkata

Dr. Sumant Kumar, Scientist C, National Institute of Hydrology, Roorkee

Views of Subject Experts:

Professor Zulfigar Ahmad, IIT Roorkee expressed his view on assessment of
physical damage caused in the river due to mining and shared the case studies on
morphological changes in the river and its likely impacts. The study comprised of
identification of critical reach of river, measures suggested to protect the critical
reach, and the cost required for restoration of the physical damages occurred. Other
aspects for assessment included the change in the stability of slope and structure in
the river stretch. He expressed that assessment of physical damages needs to be done
through comprehensive case specific study. He highlighted that mining activities
done even at long distance from a civil structure may result in ultimate lowering of
the bed by head cutting in upstream due to movement of nick point as well as
cutting/degradation in downstream from the mining site. (Power Point Presentation
enclosed)

Dr C.R. Babu, Professor Emeritus, University of Delhi provide a detailed note on the
matter describing types of sand mining and adverse impacts of sand mining which
was circulated to committee members and other experts (copy enclosed). He said
that mining activity lead to channel incision, erosion of riverbed and vertical
instability, results in shallowing and widening of channel and multiple channel of
river from one channel. The shallowing of channel causes increase in temperature,
affecting local fish population, fish diversity and vegetation in riparian zone. The
deepening of riverbed due to depletion of material impacts on existing dug well /
tube well and underground water, changes the water quality and reduces the
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sediment deposits which serves as substratum for vegetation and habitats for
riparian and terrestrial species. He agreed to attend any future committee meeting as
a special invitee and provide his expert views.

Dr. Sumant Kumar, Scientist C, NIH, Roorkee expressed his views that severity of
change in course of river flow depends on bank stability and energy of river and
needs to be taken into consideration. He also expressed that the mining activity in
the river may increase silt content, which may affect the cost of purification of the
river water in downstream treatment plants, and damages assessment should
include this aspect. He agreed to provide a note on the matter.

Dr C. Raghunathan, Scientist E, ZSI, Kolkata also expressed that silt / suspended
solids content increases in river due to mining activity and result in increase in
turbidity in the river, which affects the penetration of sunlight and impact primary
production activity which influences the entire food chain. The assessment of
damages must be done in consideration of the impacts caused to river flora and
fauna. The silt formation in the river affects the fish population directly also as it gets
deposited in the scales of fishes and reduce their production. He agreed to provide a
note on the matter.

Third Meeting of the committee

The third meeting of the members of the committee constituted in compliance of
NGT order dated-05.04.2019 in OA No. 360/2015 was convened on 24.07.2019 at
CPCB, Delhi. The committee meeting was attended by Shri Sundeep, Director,
MoEF&CC, Delhi (Member) and Dr. C.R. Babu, Professor Emeritus, University of
Delhi (Special Invitee)

Dr. Purnamita Dasgupta, Professor, IEG, Delhi (Member) and Dr. K.S. Kavi Kumar,
Professor, MSE, Chennai (Member) had confirmed participation but could not
participate due to some unavoidable circumstances at the last moment. Shri A.
Sudhakar, Additional Director, CPCB, Delhi (Member) could not participate as he
was abroad and Dr. Yogesh Dubey, Associate Professor, IIFM, Bhopal could not
participate due to important works in his institute.

It was expressed by Committee member and special invitee that considering the
nature of work at least 06 month time may be required to prepare the report. The
framework of the report may be prepared in one month and an interim report may
be prepared in three months. CPCB may submit a progress report of committee
meetings convened and request NGT for extension of time on behalf of committee.




Fourth Meeting of the committee

Based on the progress report and time extension request filed by CPCB on behalf of
the committee constituted, NGT by its order dated-26.07.2019 in OA No. 360/2015
granted 03month time for submission of report to committee. CPCB convened fourth
meeting of committee members on 16.09.2019 at CPCB HO Delhi. The committee
meeting was attended by the following members:

1. Shri Sundeep, Director, MoEF&CC, Delhi

2.Shri A. Sudhakar, Additional Director, CPCB, Delhi

3. Dr. Purnamita Dasgupta, Professor, IEG, Delhi

4. Dr. K.S. Kavi Kumar, Professor, MSE, Chennai

(The member, Dr. Yogesh Dubey, I[IFM, Bhopal was not able to attend the meeting.)

Discussion were held on the draft report prepared by CPCB based on inputs and
suggestions of committee members, the scale/ formula to compute the
environmental compensation. It was agreed by committee members to categorise
severity of impacts of illegal mining and extent of violations based on field
inspections and accordingly, Risk factor and Deterrence factor to be considered for
computation of environmental compensation whereby the risk factor to be
categorised into four level and Deterrence factor for higher extent of violations,
based on quantifiable exceedance evaluated.

The meeting concluded with committee members agreeing on basic formula/scale of
compensation and further agreed to provide correction in the draft report.

Fifth Meeting of the committee

In consideration of time bound finalization of report, the fifth meeting of the
members of the committee constituted in compliance of NGT order dated-05.04.2019
in OA No. 360/2015 was convened on 11.12.2019 at MoEF&CC, Delhi. The
committee meeting was attended by Shri Sundeep, Director, MoEF&CC, Delhi
(Member), Dr. Purnamita Dasgupta, Professor, IEG, Delhi (Member) and
representatives of CPCB Delhi. Discussion were held on final draft of the report and
inclusion of inputs provided by the committee members in the final draft. The
committee members agreed to time bound finalization of the report and given
concurrence to CPCB and submission of report to Hon’ble NGT on finalization.
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Annexure I1I
1. Write up provided by Prof. C.R. Babu, Professor Emeritus, University of Delhi

Adverse Impacts of sand mining and creation of guide bunds and marginal bunds
on Rivers and their Tributaries
(Source: Impacts of sand mining on Ecosystem structures, process Biodiversity in
Rivers by Lois Koehnkem)

Sand Mining

Three types of sand mining are common in river systems. In stream mining (mining
in channel), river-bed mining (mining near the channel) and mining from flood
plains. All three types of mining are rampant across the country, as sand is an
important natural resource and used widely in the construction activity.

Sand mining encompass excavation of aggregates consisting of sand, gravel, pebbles
or cobbles; but in this note sand mining refers to mining of sand which include fine
grained sediments which are rich in nutrients and sediment of intermediate size
consisting of fine to coarse sand and very coarse sediment consisting of very coarse
sand only. Very coarse sediment, as a rule, contains very coarse sand besides larger
material such as pebbles, cobbles and boulders which are usually absent in river
channels that develop within the sediment deposits of alluvial river system. All
three kinds of sediments in have specific roles in the riparian ecology. For example,
the fine grained sediments transported in suspension form and are deposit in deep
channels and flood plains where low energy environment prevails. The fine grained
sediment is rich in nutrients and affects water quality and control light penetration
in the channel. The intermediate size grained sediment is transported in suspension
during high flows or as bed load during low energy, and it is stored in the bed,
banks, flood plains and bars (sand bars) of river system.

The continuous deposition of sand is essential for the maintenance of delta and shore
line stability which form the first line protection against storm surge and other
extreme events. The very coarse sediment is transported during very high flows and
moves as bed load - rolling or bouncing along the bed of the river. The transport and
deposition of sediment (sand) in the river system generate a mosaic in stream /in
channel habitats that form the basis of ecological functioning of rivers/streams. In
other words, sediments (sand) movements and deposition are integral part of the
river system and are critical in sustaining its ecological functions.

All the three types of sand mining is common all along Yamuna, particularly in both
upstream and downstream of Delhi. In plains sand mining includes fine grained




sediment, intermediate sized sediment and very coarse sediment; but in the hilly
areas not only mining of aggregates but also pebble mining is common.

Adverse impact of sand mining

The extraction of sand (sand mining) from the river system has several adverse
impacts on the riparian ecosystems. Some of the major adverse impacts are
mentioned below.

Sand mining results in removal of sediments, and stones, and alteration in the
transport of sediment, both of which bring physical and ecological changes in river
channels. Since the river channels itself develops within the sediment deposits of
alluvial river system, sand mining leads to erosion of channel banks, bars and flood
plains. Sediment transportation also affects bedrock controlled reaches where
localised sediment deposits serve as substratum for vegetation and habitats for
riparian and terrestrial species.

The sediment load and river morphology are controlled/ maintained by balance
between sediment bed, sediment grain-size, water flow and slope of the river. Sand
mining alters all the four variables, For example, reduction in sediment load and
reduction in medium sized sediment and local increase in slope of the river due to
sand mining cause bed erosion that can propagate both upstream and downstream.
Sand mining brings in changes in all the four variables and these changes resulted in
three kinds of impacts: (i) Physical, ecological and social impacts.

A. Physical Impacts:

Changes in the channel morphology, alteration in the flow regime, and changes in
the composition and movement of sediments impact on quality of water and ground
water. A total of 107 different physical impacts were recorded in the scientific
literature.

(I) Both channel widening and narrowing across the river is due to sand mining has
been reported. The channel incision is the major physical impact of sand mining
in the rivers. The channel incision takes place from the lowering of the bed of
river due to erosion of riverbed which results from the creation of a nick point
by mining in the river bed. The impacts of incision are listed below:

(a) The turbulence, as water flows over the nick point, causes erosion of the
river bed with the nick point retreating in an upstream direction and this
upstream movement of the nick increases the slope of the river resulting in
increase in water velocity during high flow events leading to increased
erosion in downstream.

~




(11)

(b)

(©)

(f)

(8)
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The deeper and steeper river bed will cause an increase in river energy and
erosion which result in continual of incision leading to narrower channel.

Channel incision also results in vertical instability in the channel that make it
narrower, but lateral instability in the form of stream bank erosion result in
widening of channel which in turn results in shallowing the bed. Both
shallowing and widening of channel increase stream temperature extremes;
Shallowing of river beds also results in flash floods; and channel instability
also increases transport of sediments to downstream.

Rivers narrowed through incision are disconnected with flood plains, the
maintenance of which requires episodic inundation. These flood plains serve
as wide range of ecological services due to exchange of water, sediment and
organisms during inundation resulting in enhanced instream and flood plain
productivity, while allowing recharging ground water; the flood plains
allow the river to spread out during periods of high water and slows down
and absorb high flows, and thereby reduce flood intensity and magnitude,
and hence limit their impacts on downstream avian habitats and
infrastructure. Sediment deposited provides influx of nutrients which
enhances the productivity. Sand mining impacts all these services due to
incision that leads to narrowing of channel.

The incision can one channel of rivers from multiple channels as these
channels ones, are separated by mobile islands. Yamuna river is the best
example where multichannel river has become single channel river not only.
due to sand mining but also to filling up and encroachments of flood plains.

By deepening of the base of river, the incision leads to decrease in ground
water level, as the banks and surrounding permeable areas drain to the new
lowered level.

Mining from sand bars (bar skinning) can lead to bar erosion, and local
channel and downstream widening. Additional channel widening occurs if
mining causes river bank instability and collapse. This leads to decrease in
local water velocity due to increased capacity of the channel, local increase in
sediment load and increased downstream erosion due to reduction in
sediment transport.

Mining from flood plains (dry mining) alters the course of river. A series of pits
near river course soon form a new channel by inundation and linking of pits.
These inundated pits soon become lakes and contribute to increase in bank

erosion. Flood plain mining also alters ground water levels. Ground water
recharging is drastically reduced and the channel flow will be altered.

D
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(IV)

(VI)

(VII)

Sand mining also creates sediment laden plumes in downstream and deposit in
undesirable locations and coats substrates and make them unsuitable habitats.
These plumes also reduce the depth to which light penetration occurs effecting
growth of algae and aquatic vegetation.

On a large scale, reduction in the volume of sediment in the river results in
decrease or absence of (sediment deposition) in deltas and coastal zone. This in
turn results in erosion and subsidence of deltas and the degradation of deltas
enhances the vulnerability to flooding leading to adverse impacts on human
communities.

In-stream sand mining changes water quality. For example, increase in
turbidity at the site due to re-suspension of sediment and sedimentation from
stock piling and dumping of excess mining material and pollution due to oil
spills from machinery are common adverse impacts of mining at the site

Channel widening due to sand mining contributes to increase in temperature
which in turn reduces dissolved oxygen and increase in toxicity due to heavy
metals, pesticides and natural toxicants.

There will be increase in suspended solids at the mining site and downstream
due to increase in riverbed and bank erosion from mining. This will increase
the cost of water treatment in the downstream. This has been happening in
Yamuna where upstream sand mining is contributing to high suspended solids
in waters. Water quality changes due to mining may also result in the alteration
in the distribution and availability of habitats which in turn affect aquatic flora
and fauna.

B. Ecological Impacts

(D

Sand mining destroys spawning grounds of local fish populations leading to
reduction in fish catch, replaces lentic species by lotic species and displaces
native habitat specific species by generalists and invasive species, reduction
in abundance of many game fishing species, extinction of local fish
populations due to channel alteration by flood plains mining. Mining also
decreases fish diversity.

(II) Sand mining has negative impacts on invertebrates, which play significant

role in self-purification system of rivers. For example, enhanced turbidity
will impact the macroinvertebrates. Low water levels due to incision have
adverse impacts in mussels.

(III) Sand mining has also negative impacts on vegetation in riparian zones.
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C. Social Impacts

Sand mining has adverse social impacts, besides physical and ecological impacts.

(D

(1)

(111

(IV)

V)

Groundwater depletion, loss of land, depletion of fisheries, reduction in
ground water quality and damage to infrastructure such as bridges, all of
which have indirect impacts on the communities.

Incision due to instream mining is a threat to support structures such as
bridges and weirs. Upstream sand mining led to the replacement of bridges
involving loss of several million dollars in California. In fact service lines like
under cables and gas pipe lines have been exposed, and with decrease in
river levels, the irrigational channel and pump sets rendered useless. All
these impacts results in loss of several millions of rupees.

An increase in distribution of flood waters with reduced sediment load and
channel incision due to sand mining and land subsidence associated with the
extraction of ground water contribute to reduction in the base level of the
river which in turn also resulting in lowering of the surrounding water table
leading to threatening water availability for local people and agriculture.

Sand mining also impacts land use and loss of land. Sand extraction leads to
deep pools in flood plains leading to reduction in land availability for
agriculture.

Sand mining increased intrusion of salt water, which led to decrease in
drinking water quality and salinization of agricultural lands. Vectors that
carry infectious pathogens may become abundant in stagnant water filled
pits due to sand mining.

Conclusions

To sum up, indiscriminate and rampant sand mining in rivers lead to reduction in

water availability, change in the water quality, loss of self-purification system

through loss of biodiversity, permanent changes in physical features of river

morphology, hydraulics that lead to ecological disasters during extreme events,
degradation of deltas and intrusion of salt water. We need to regulate and even

prevent sand mining to save our river systems.

- e End of Write up ----------------




2. Note Received from Dr. Sumant Kumar, Scientist C, NIH, Roorkee
Impact of Sand Mining on River Hydrology including SW and GW interaction

Rivers played a major role in development of human civilization. Many rivers of the
world are being drastically altered beyond their self-resilience capacity due to
accelerated developmental activities. Sand mining is one of the human intervention,
which threatens the riverine ecosystem. The degree of sand mining impact (on-site
and off-site) depends on geologic and geomorphic features. Continued and
indiscriminate mining may cause changes in the physical characteristic of river in
addition to disturbances to flora and fauna of riverine ecosystem. Keeping in view of
the above facts, my views as discussed in the meeting also are listed below:

e Primary and secondary data (quantity of sand, lowering of river bed, shifting
of river bank etc.) may be generated or collected.

e Impact on hydraulic structures such as dams, weirs and other important
structures such as Intake well for drinking water supply should be studied.

e Assessment of saturated water present in mined sand should be quantified.

e Depth of mining may be regulated region-wise based on geological, geo-
morphological, groundwater level and physical characteristics of river.

e Assessment of groundwater flow to/from river will depends to aquifer and
river characteristic and hence it varies site to site.

e Water quality (suspended particles, turbidity, oil and grease etc.) of SW and
GW in sand mined area may be assessed.

¢ Control measures such as bank stabilization should be evaluated.

e Remote sensing data may be used for morphological and other analysis of
rivers.

e An integrated environmental assessment, management and monitoring
program should be part of sand extraction processes.
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3. Initial note on estimating ecological damage from illegal sand mining

(Prof. K. S. Kavikumar)

A draft framework for assessing the value of ecological damage due to illegal sand
mining:

First, in any given geographic area the extent of ‘illegal’ mining needs to be
established. This can be done by making rapid assessment of extent of sand
mining being carried out and netting out the area for which environmental
clearance has been given (even in the mines that received environmental
clearance, there could be violations and the same should be included in the
‘illegal” mining area)

For simplicity three main components can be considered for ecological
damage assessment - material cost component, eco-restoration cost
component, and NPV of foregone ecosystem services.

The following time line could serve as basis for assessing these costs:

Tl Tz T3

T1: Time when ‘illegal’ sand mining is recognized (ignoring the unauthorized
sand mining being carried out prior to T1)

T2: Completion of restoration work; between the period T1 and T2 ecological
restoration work is undertaken in and around the riverbed as suggested by
the subject experts.

T3: The restoration work ‘yields’ ecosystem services (i.e., restoration of
ecosystem services following the restoration work undertaken). In other
words, beyond T3 the ecosystem provides all the services that it used to
provide before the unauthorized sand mining has affected such services.
While it would be easy to establish T1 and T2, it is not easy to arrive at T3 in
an objective manner and needs to be fixed based on inputs from the subject
experts.

Material Costs: The material costs could include the auction value of the
seized mined material and any fines imposed on the ‘illegal” mining activities.
This cost will be in T1 year prices estimated at time T1.

In practice, the market values of the mined material can be taken for the cost
estimation.




Eco-restoration costs: This consists of the costs of suggested restoration
activities in and around the mining area. It is expected that the restoration
work would stretch over the period T1 and T2. The eco-restoration costs
would be the present value (at T1) of the expected restoration expenses over
the years T1 to T2.

Standard restoration activities could be identified (including say, construction
of retaining wall, plantation along river bank etc.) and cost estimations can be
made based on normative values.

Present Value of Foregone Ecosystem Services: This component is perhaps the
most difficult one as it requires assessment of value of ecosystem services that
would have been obtained in the absence of ‘illegal” mining. One may have to
source such information from the literature and after required value addition,
use the per hectare value in a manner similar to what has been done in case of
forest land. Once annual per hectare value is identified, the foregone value
per year can be estimated by multiplying it with the extent of ‘illegal” mining
area. The present value calculation can then be carried out over the period T1
and T3.

For the purpose of present value calculations (in case of the cost components
involving eco-restoration and foregone ecosystem services), choice must be
made for the relevant discount rate.

3¢
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Annexure - II1
Inputs about existing legal provisions regarding illegal mining
(MoEF&CC & CPCB)
Compensation as per Statutory Provisions

Hon’ble Supreme Court in its Judgement dated-02.08.2017 in Writ Petition (Civil)
No. 114 of 2014 in the matter of Common Cause Vs. Union of India with Writ
Petition (Civil) No. 194 of 2014, mentioned the provisions regarding mining activity
under Mines and Minerals (Development and Regulation) Act, 1957 (or the MMDR
Act), the Mineral Concession Rules, 1960 (or the MCR) and the Mineral Conservation
and Development Rules, 1988 (or the MCDR).

Para 125-129 of the said Judgement defined the expression Illegal Mining as mining
operations undertaken by any person in any area without holding a mining lease
and any other mining operation conducted in violations of terms of the mining
scheme, the mining plan and the mining lease as well as the statutes such as the
Environment (Protection)Act, 1986, the Forest (Conservation) Act, 1980, the Water
(Prevention and Control of Pollution) Act, 1974 and the Air (Prevention and Control
of Pollution) Act, 1981 and Wildlife Protection Act, 1972.

Para 150 of the said Judgement is related to applicability of Section 21(5) of MMDR
Act when any person raises, without any lawful authority, any mineral from any
land and, authority of the State Government to recover the price thereof as
compensation. Accordingly, the extraction of mineral from permitted mining lease
area over and above what is permissible under the mining plan or the environmental
clearance is to be taken as extraction without lawful authority and attracts the
provisions of Section 21(1) and Section 21(5) of MMDR Act.

In view of provisions under Section 21(1) and Section 21(5) of MMDR Act, the
computation of cost of material illegal extracted will be as per applicable
methodology and rules in MMDR Act.

Therefore, compensation can be classified in following two categories

I Compensation for Illegal Mining shall be subjected to provision of section
21(1) and section 21(5) of MMDR Act, 1957, as amended from time to time,
and cost associated for restoration of damages incurred due to such mining
to any physical structures, flood plains and cost assessed for the services
lost for the period to restore the damages.




II. Compensation for Non-Complying Mining shall be subjected to the
recovery of revenue loss due to excess production over and above
permitted capacity or area or depth under any applicable statutory
provisions and cost associated for restoration of any damages incurred due
to such mining to any physical structures, flood plains and cost assessed
for the services lost for the period to restore the damages.

Illegal and Non-complying Mining

1. Illegal Mining means extraction of minerals or associated mining activities
carried out, without any lawful authority, from land or river bed or both, or
from prohibited area. Lawful authority includes mining permission from
competent authority including permission or clearance under applicable
statutory laws/rules (i.e. MMDR Act, Water (P&CP) Act, Air(P&CP) Act,
E(P)Act, FC Act, WLPA etc.

2. Non-complying mining means extraction of minerals or associated mining
activities carried out, with due permission of lawful authority, from land or
river bed or both, or from prohibited or regulated area, but in contravention
of stipulated conditions for undertaking such activities.

Sustainable Sand Mining Management Guidelines 2016

To deal with issues of legal sand mining, Ministry of Environment, Forest and
Climate Change, Government of India have issued Sustainable Sand Mining
Management Guidelines 2016. These guidelines were prepared after consultation
with States and other stakeholders with an objective to ensure sustainable sand
mining and environment friendly management practices in order to restore and
maintain ecology of river and other sand sources. Emphasis has been given on use of
information technology and services for scientific monitoring and transportation of
mined out material.

Relief and Compensation under NGT Act 2010

The National Green Tribunal Act 2010 provides for filing of Application by a victim
of pollution for grant of relief or compensation and other environmental damage
before the Tribunal, or for restitution of the property damaged, or for restitution of
the environment of the area, and empowers the Tribunal to pass order - to provide
such relief or compensation, or for restitution of the property damaged, or for
restitution of environment of the area.
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Annexure - IV
Inputs/suggestions for detailed assessment of damages

(MoEF&CC)

There is no comprehensive or guiding rationale available for assessing
environmental damage or for evaluation in quantifiable terms. Considering the
diversified geographical, morphological, temporal and spatial variation in flow-
regime of riverine system across Indian sub-continent, it is difficult to work out any
one reasonable rationale for calculating NPV. It is essential to create such database
by undertaking detail studies by experts on major riverine system across its stretch
with significant variation.

A committee may be deputed consisting of domain experts viz. river morphology,
biodiversity, agriculture, pollution control, irrigation / public works department,
mining and local administration along with the Mine lease holders to assess the
damage and quantifying the requisite variables for assessing the NPV values.

A baseline data assessment of the indicative attributes of the ecology which are
having significant impacts and can be considered as an indicator, shall be collected
as part of Environmental Impact Assessment study and submitted to the regulatory
authority while seeking grant of environmental clearances. This will create database
for assessing the damages as well as the loss in services. Such information will also
facilitate the Regulatory authority to assess and impose appropriate conditions
highlighting the risk associated to damages incurred due to non-compliance of the
imposed conditions. This will extend the monitoring agencies to directly impose the
environmental compensation in case the non-compliance is observed.

For area, where baseline data is not available including “illegal” mining, it is
proposed that the values of the nearest legal mines or its baseline data shall be
considered for defining the unavailable data and all calculation shall be based on the
scientific primary data of the nearest assessed values.

Damages may be assessed as and when specific information on the ecological
variables becomes available to the state. Each specific river basin will have its own
set of most relevant variables and methodology to be considered for calculation of
the NPV for ecological damages.

A




Table No. 05: Indicative Damages

S.No. Damage type

Ingress in Flood Plain (non-mining zone)

Flood Plain damage

Diversion of River flow or change in river morphology

Damages to agriculture land

Ol b= | W[N]

Damages to public property (Roads/Bridges/embankment/ghats/etc.) or
water intake point

6 Ingress in habitat of species of significant importance or damage to river

vegetation

Pre-requisite for damage assessment

To evaluate the damage assessment caused due to mining in river, it is desirable to
have pre-requisite information. A checklist needs to be prepared on important points
in light of the comments provided by subject experts which are provided as
annexures to this report for availability and facilitation of information to person
involved for damage assessment in case of illegal mining in river. The checklist for
requisite information should be prepared at every district level in respective state
where riverbed mining is permitted. The checklist have to be prepared within one
year of time period for existing mines and to be considered mandatory before
auction of new mining leases.

In addition to checklist, the following information is necessary:

e District Survey Report and Audit Report

e Provision of Public Liability Insurance in Mine Lease Agreement
e Scheduled Market Rate of sand / gravel

e Flora and Fauna Inventory (Yearly basis)

e Inventory on River structures and their locations

Report of the damage assessment team shall be, but not limited to, the format
suggested. Additional information which is observed as relevant by the domain
expert members of the assessment team shall be appropriately reported and acted
upon in due consideration of the basic objective of deriving a scientific rational for
assessment of ecological of infrastructural damage arising due to the mining activity.
Standard operating practice correct assessment of damage by the expert committee
constituted by concerned authority, for the purpose is delivered below, which cane
be modified based of site specific condition, and any deviation shall be recorded in
the report.

“o
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Standard Operating Procedure

This Standard Operating Procedure (SOP) is applicable for damage assessment due

to illegal mining and have to be undertaken in addition to related provisions in
MMDR Act.

Step 1:

The assessment team should collect the information and documents prescribed
in Pre-Requisite section.

Step 2:

The assessment team should verify the applicability / validity of statutes
under EPA-1986, Air and Water Act, MMDR 1957, State Mines and Mineral
Rules, etc.

Step 3:

Field visit should be conducted for identification of mining lease area (in
hectare) and boundary pillar constructed to indicate the same.

Step 4:

With the help of GPS instrument, the team should assess the area where any
extraction or mining have been carried out on day of visit and calculate the
mined out area in hectare.

Step 5:

If available, the team may avail the use of latest satellite images for calculating
the total mined out area.

Step 6:

The team should verify the Ground / Surface Level (in meter above MSL) of
atleast 04 highest points in or around the area where mining has been done.
The Ground / surface level will then be computed based on averaging of 04
highest points verified by the team.

Step 7:

With the help of Depth Measurement kit or any depth measuring instruments,
the depth should be measured for atleast 04 points in mined out area.

For computing the depth, averaging of value obtained at 04 points should be
done.

Step 8:

Verification of compliance conditions of Environmental Clearance and
Consent to operate, mining methodology under Mining Plan

Step 9:

Identification of vulnerable impacts observed on the field and non-compliance
of conditions of Environmental Clearance and Consent to Operate.

Step 10:

Field Survey for identification, monitoring and verification of ecological
species based on the information available and documents mentioned in Pre-
requisite section.

Step 11:

Preparation of inventory of machinery used / observed on the field as per
format in Checklist.

Step 12:

Preparation of inventory of hydraulic structures observed on the field as per
format in Checklist.

Step 13:

Water sampling for assessment of water quality including physical and
biological parameters.

Step 14:

Computation of amount of cost of damage in term of mined out mineral as per
format.

Step 15:

Identification of restoration plan and computation of cost of restoration plan.
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Damage Assessment Report Format

Mining Lease

Individual / Cluster

Total Mine Lease Area

Area permitted for Mining
(excluding safety bench
marks)

Permitted depth | --——- meter
Mining Area Description - | Riverbed / Floodplain / Combine Area
I\A/Iiﬁilggble MIning | 1. hanised / Semi-mechanised / Manual
Quantity available for
mining
Mineral  available for
mining
Bulk Density of Mineral
Replenishment Rate
(Yearly basis)
Point 01 - Point 02 -
Ground Level Point 03 - Point 04 -
Average = meter above MSL
Ground water Level I;ZEE 8; : 12211,?1: 82 :
Average = meter above MSL
Point 01 - Point 02 -
Riverbed Depth Point 03 - Point 04 -
Average = meter above MSL
River channel Width | - meter
River water Temperature S
(Avg.)
Jan. - Feb. - Mar. -
River Flow Velocity ;:Il)r- - le?g] : ]SZI;)t-—
Oct. - Nov. - Deg. -
Machinery Capacity Total Number
JCB
; Tractor-Trolley
Machinery Observed Truck
Dumper
Any Other
Distance from
Type : Total Number
; mined out area
Hydraulic Structures
Remarks
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Item Nos.01 to 04, 06 to 15

PRINCIPAL BENCH, NEW DELHI

Original Application No. 360/2015
WITH
Original Application No. 366/2015
(M.A.No. 02/2019)
WITH
Original Application No. 368/2015
(M.A.No. 16/2019)
WITH
Original Application No. 173/2018
(Earlier O.A. No. 89/2017 (EZ)
(I.LA. No. 76/2019)

WITH

Original Application No. 874/2018
WITH

Orniginal Application No. 44/2016
WITH

Original Application No. 517/2015
WITH

Original Application No. 550/2015
WITH

Original Application No. 530/2016
WITH

Original Application No. 272/2016
WITH

Original Application No. 481/2016
WITH

Original Application No. 540/2015
WITH

Original Application No. 90/2016
WITH

Execution Application No. 40/2017

IN

0.A. No. 517/2015

National Green Tribunal Bar Association

Versus

Virender Singh (State of Gujarat)

WITH

National Green Tribunal Bar Association

Versus

Dr.SarvabhoumBagali (State of Karnataka)

WITH

National Green Tribunal Bar Association

ANNEAVR S &

Court No. 1

BEFORE THE NATIONAL GREEN TRIBUNAL

Applicant(s)
Respondent(s)
Applicant(s)
Respondent(s)

Applicant(s)
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Versus

Dr.Sarvabhoum Bagali (State of Maharashtra)

WITH
Sudarsan Das

Versus
State of West Bengal &Ors.
(State of West Bengal and Odisha)

WITH

News item published in "The Tribune

Respondent(s)

Applicant(s)

Respondent(s)

Authored by Arun Sharma

Titled "Mounds of sand on Sutlej banks, mining mafia digs in"

WITH
Mushtakeem

Versus
MoEF& CC &Ors.

WITH
Sandeep Kumar

Versus

Ministry of Environment, Forests and
Climate Change &Ors.

WITH
Virender Kumar

Versus
Ministry of Environment, Forests and
Climate Change &Ors.

WITH
Sandeep Kumar

Versus

Ministry of Environment, Forests and
Climate Change &Ors.

WITH
M/s Ganga Yamuna Mining Co.

Versus
State of Haryana&Ors.

WITH
Joginder Singh

Versus

Ministry of Environment, Forests &Ors.

WITH
Ved Pal Singh
Versus

Ministry of Environment, Forests &Ors.

Applicant(s)
Respondent(s)

Applicant(s)

Respondent(s)

Applicant(s)

Respondent(s)

Applicant(s)

Respondent(s)

Applicant(s)

Respondent(s)

Applicant(s)

Respondent(s)

Applicant(s)

Respondent(s)
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WITH

Chander Mohan Uppal Applicant(s)
Versus

State of U.P. &Ors. Respondent(s)
WITH

Sandeep Kumar Applicant(s)
Versus

Ministry of Environment, Forests and
Climate Change &Ors. Respondent(s)

Date of hearing: 05.04.2019

CORAM:HON’BLE MR. JUSTICE ADARSH KUMAR GOEL, CHAIRPERSON
HON’BLE MR. JUSTICE K. RAMAKRISHNAN, JUDICIAL MEMBER
HON’BLE DR. NAGIN NANDA, EXPERT MEMBER

For Applicant(s): Mr. Raj Panjwani, Sr. Advocate, Mr. Aagney
Sai, Advocate
Mr. Sravan Kumar, Advocate
Mr. Rahul Choudhary, Ms. Meera Gopal, Mr.
Sharan Balakrishna, Advocates.

For Respondent (s): Ms. Puja Singh, Advocate for the State of
Gujarat
Mr. Devraj Ashok, Advocate for State of
Karnataka
Mr. Soumyajit Pani, Advocate for State of
Odisha
Mr. Raja Chatterjee, Advocate for State of West
Bengal

Mr. Ankit Verma, Advocate for State of U.P

Mr. Divya Prakash Pande, Advocate

Mr. Shlok Chandra, Mr. Ritesh Kumar Sharma,
Advocates ‘

Mr. Sany Antony, Advocate

Mr. Ankur Mittal, Mr. Abhay Gupta, Advocate
Mr. Rahul Khurana, Advocate, Mrs. Madhri
Gupta, Mr. Sanjay Sabbarwa, Mining Officer

ORDER
1. The common question for consideration in this group of matters is
the steps required to be taken for environment protection from
unregulated sand mining in the States of Gujarat, Karnataka,
Maharashtra, West Bengal, Odisha, Punjab, Haryana and
Uttar Pradesh. The issue is common even with regard to States who

are not party to these proceedings.
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Background

The Hon’ble Supreme Court, vide judgment in Deepak Kumar Vs
State of Haryana &Ors. (2012) 4 SCC 629, directed that leases of
minor minerals, including their renewal, even for an area of less than
5 hectares (ha) be granted only after environmental clearance from
the Ministry of Environment and Forest and Climate Change (MoEF
& CC). This direction was held to be necessary in view of degradation
of environment on account of illegal and unrestricted upstream, in
stream and flood plain sand mining activities. Under the existing
guidelines, no environmental clearance was required for minor leases
of less than S5 hectare area. The result was that there was no
regulation of such mining which resulted in environmental
degradation. Even bigger cluster was split up in less than 5 ha units

to avoid law.

The Hon’ble Supreme Court observed that absence of regulation of
such mining was not justified as it was threat to bio-diversity, could
destroy riverine vegetation, cause erosion, pollute water sources,
badly affecting riparian ecology, damaging ecosystem of rivers, safety
of bridges, weakening of riverbeds, destruction of natural habitats of
organisms living on the riverbeds, affects fish breeding and
migration, spell disaster for the conservation bird species, increase

saline water in the rivers.

The Hon’ble Supreme Court observed that such mining has direct
impact on the physical habitat characteristics of the rivers such as

bed elevation, substrate composition and stability, in-stream

Ue
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roughness elements, depth, velocity, turbidity, sediment transport,
stream discharge and temperature. Increase in demand of sand has
placed immense pressure in the supply of sand resource and mining
activities were going on illegally as well as legally without requisite
restrictions. Lack of proper planning and sand management disturbs
marine ecosystem and upset the ability of natural marine processes

to replenish the sand.

The Hon’ble Supreme Court noted that core group was constituted by
the MoEF&CC to examine the impact of minor minerals on riverbeds
and ground waters. A draft report was prepared recommending
mandatory preparation of mining plan on the pattern of mining plans
for major minerals. Further recommendations are reclamation and
rehabilitation of abandoned mines, proportion of hydro geo-logical
balance for minerals below ground water table limiting depth of
mining to 3 meter and identification on locations where mining
should be permitted was required. There is need for identifying safety
zones in the proximity ‘of intendments. Thus, stmt regulatory
parameters were required for regulating mining of minor minerals. It
was noted that in-strcam mining lowers the stream bottom of rivers
which may lead to bank erosion. Depletion of sand in the stream bed
causes deepening of rivers which may result in destruction of aquatic
and riparian habitats. It has impact on stream’s physical habitat

characteristics.

The grievance before the Tribunal is that the river bed mining was
taking place at several locations in violation of judgment of the

Hon’ble Supreme Court either without any valid lease or under leases

P
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given without following the strict regulatory regime in terms of
judgment of the Hon’ble Supreme Court or in violation of lease

conditions.

Proceedings before NGT

7. This Tribunal passed several orders in the present matter since
05.08.2013! to check illegal sand mining from the riverbeds without
environmental clearance or in violation of terms of environmental
clearance. The State of Uttar Pradesh was directed to frame a policy
to check illegal sand mining. MoEF&CC was also directed to prepare
comprehensive guideline on the subject. The Tribunal considered
regulatory regime applicable in some of the States in the light of the
judgment of the Hon’ble Supreme Court in Deepak Kumar (supra),
including in the States of Uttar Pradesh, Haryana, Madhya Pradesh,
Maharashtra, Karnataka, Gujarat, West Bengal and Odisha. The
MoEF&CC issued Sustainable Sand Mining Guidelines 2016, vide
notification dated 15.01.2016. Thereafter, further directions were
issued by the Tribunal in the light of report of the High-powered

Committee?2.

8. Despite this, the menace of illegal sand mining in India continues
unabated. As per reports, the sand business in India employs over 35
million people and is valued at well over $126 billion per annum. In
the year 2015-2016, there were over 19,000 cases of illegal minor
minerals including sand in the country.? In Uttarakhand, a 115 years

old bridge collapsed due to overloaded sand trucks. In Maharashtra,

In O.A. No 38/2015
2 Order dated 08.08.2018 in Gurpreet Singh Bagga Vs. Ministry of Environment, Forest and
Chmate Change E.A. No 17/2016
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26,628 cases of illegal sand mining were recorded in the year 2017.
The State of Maharashtra has the highest number of cases of non-
compliance of Sustainable Sand Mining Management Guidelines,
2016. The State of Kerala suffered hugely in 2004 Tsunami and 2018
floods which several report explain were aggravated by illegal sand
extraction.* The issue of illegal sand mining is also rampant in the
states of Goa’, Bihar®, Tamil Nadu?, Uttarakhand8, Telangana?,

Jammu and Kashmir!® amidst others.

Natural resources are ‘public goods’ and the Doctrine of Equality
must guide the State in determining the actual mechanism for
distribution of natural resources. It takes into account the rights and
obligations of the State vis-a-vis its people and the demands that the
people be granted equitable access to natural resources and they are
adequately compensated for the transfer of these resources for public
domain and regulation of rights and obligations of the State vis-a-vis
private parties seeking to acquire the resources which demands that

the procedure adopted and distribution is just and transparent.

Public Trust Doctrine iJrimarily rests on the principle that certain
resourceé like air, sea, water and forest have great importance to
public as a whole and it is wholly unjustified to make them a subject
of private ownership. The public trust doctrine enjoins upon the

Governments to protect the resources for enjoyment of general public

4 hitps://sandrp.in/2019/03/01 /sand-mining-20 1 8-is-it-a-11 ational-menace/

http,

'/tnmf sofn dia.indiatimes rom/( »t\//goa/govt is-ignoring-iliegal-sand- mining/articleshow/67908428.cms

d-mining- pa 1-3-bihar-govts-attempted-crackdown-has-sent-prices-

https //sandrp |n/2019/02/26/sand mining- 2018 -telangana-and-andhra-pradesh/

Ohitps:/

/igreaterkashnur.comyartic le/news.aspx2story_id=309365 GRcatid=2&mid=53&AspxAutoDetectConkieSUppo!
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rather than to permit the use for private ownership of commercial

purposes.!!

When the State holds a resource that is freely available for the use of
public, it provides for a high degree of judicial scrutiny on any action
of the State in dealing with the subject in a prudent manner. It is the
duty of the State to provide complete protection to the natural
resources as a trustee of the public at large. Moreover, a policy to
give free sand must be justified as a welfare measure but even this
consideration cannot justify unregulated and unscientific mining
unmindful of impact on environment. If in the course of mining,
damage is caused, cost of the same must be recovered from such
violators. In any case, the authorities cannot avoid their duty under
the environmental law to prevent and restore the damage which is an

inalienable duty of the State.

Sudarsan Das v. State of West Bengal

Vide order dated 04.09.2018 in O.A No. 173/2018, Sudarsan Das v.
State of West Bengal & Ors, the Tribunal considered the issue of
unchecked mechanised sand mining on the banks of river
Subarnarekha by use of suction pumps, earth movers and netting in
an area falling under Jaleshwar Tehsil, Balasore District, Odisha on
the Odisha - West Bengal Boarder area and neighbouring district of
West Medinapur in the State of West Bengal. The mining was being
done by a method whereby ground water is allowed to seep into
excavation of 40 to 50 feet beneath the river and collected in sumps

and pumped away for disposal. No environmental clearance had been

""Natural Resources Allocation in RE: Special Reference No. 1/2012, (2012)10 SCC1, para 77-

78,89-92
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taken nor consent taken from the Pollution Control Board. This was
impacting the ecology of the river including its channel geometry, bed
elevation, substratum composition and stability, instream roughness
of the bed, flow velocity, discharge capacity, sediment transpiration
capacity, turbidily, temperature, etc. Such indiscriminate mining
was the cause of the river Subarnarekha changing its course every
year and made susceptible to flooding during every monsoon,
threatening the safety of the villages situated along the river bank
due to the banks being severely eroded in villages Rajnagar, Mankia,
Kanrpur, Totapada, Beherasahi and Praharajpur. The authorities
confirmed that illegal mining was taking place at large scale without
ény Environmental Clearance under the Enviroﬁmenﬁ; \j(Protection)
Act, 1986 or Consent under the Water (Prevention and Control of
Pollution) Act, 1974 or the Air (Prevention and Control of Pollution)
Act, 1981. Sustainable Sand Mining and Management Guidelines,

2016 were also not being followed. There was adverse impact on the

ecology. No Management Plan was  prepared for replenishment
of  preventive steps. Safeguards suggested in the
report  of High-powered Committee in September,

201612 were also not been adopted.

12 The report suggest follows:

“i) Project Proponent must ensure that the security features of Transport Permission viz. (a)
Printed on Indian Bank Association (IBA) approved Magnetic Ink Character Recognition Code
(MICR) paper; (¢) Unique Barcode; (d) Unique Quick Response Code (QR); (e) Fugitive Ink
Background; (f) Invisible Ink Mark; (g) Void Pantograph; (h) Watermark.

Project Proponent must ensure that the CCTV camera, Personal Computer (PC), Internet

Connection, Power Back up, access control of mine lease site; and arrangement for weight or

approximation of weight of mined out mineral on basis of volume of the trailer of vehicle used

at mine lease site are available.

iii) Project Proponent must ensure the Scanning of Transport Permit or Receipt and uploading on
Server.

iv) The State Mines and Geology Department should print the Transport Permits/Receipt with
security features enumerated at Paragraph (i) above and issue them to the mine lease holder
through the District Collector. Once these Transport Permits or Receipts are issued, they
would be uploaded on the server against that mine lease area. Each receipt should be
preferably with pre-fixed quantity, so the total quantity gets determined for the receipts
issued. When the Transport Permit or Receipt barcode gets scanned and invoice is generated,

11



161

the particular barcode gets used and its validity time is recorded on the server. So all the
details of transporting of mined out material can be captured on the server and the Transport
Permit or Receipt cannot be reused.

v) The staff deployed for the purpose of checking of vehicles carrying mined mineral should be in
a position to check the validity of Transport Permit or Receipt by scanning them using
website, Android Application and SMS.

vi) In case the Vehicle breakdown, the validity of Transport Permit or Receipt shall be extended
by sending SMS by driver in specific format to report breakdown of vehicle. The server will
register this information and register the breakdown. The State can also establish a call
centre, which can register breakdowns of such vehicles and extend the validity period. The
subsequent restart of the vehicle also should be similarly reported to the server/call centre.

vii) The route of vehicle from source to destination should be tracked through the system using check
points, Radio-frequency identification (RFID) Tags, and Global Positioning System (GPS) tracking.

viii) The system shall enable the Authorities to develop periodic report on different parameters like daily
lifting report, vehicle log/history, lifting against allocation, and total lifting. The system can be used to
generate auto mails/SMS. This will enable the District Collector/Magistrate to get all the relevant details
and will enable the authority to block the scanning facility of any site found to be indulged in
irregularity. Whenever any authority intercepts any vehicle transporting illegal sand, it shall get
registered on the server and shall be mandatory for the officer to fill in the report on action taken. Every
intercepted vehicle should be tracked.”

Considerations required to be kept in mind for sustainable sand mining are:

a.

oo

Parts of the river reach that experience deposition or aggradation shall be identified first. The Lease
holder/ Environmental Clearance holder may be allowed to extract the sand and gravel deposit in
these locations to manage aggradation problem.

The distance between sites for sand and gravel mining shall depend on the replenishment rate of
the river. S8ediment rating curve for the potential sites shall be developed and checked against the
extracted volumes of sand and gravel.

Sand and gravel may be extracted across the entire active channel during the dry season.
Abandoned stream channels on terrace and inactive floodplains be preferred rather than active
channels and their deltas and flood plains. Stream should not be diverted to form inactive channel.
Layers of sand and gravel which could be removed from the riverbed shall depend on the width of
the river and replenishment rate of the river.

Sand and gravel shall not be allowed to be extracted where erosion may occur, such as at the
concave bank.

Segments of braided river system should be used preferably falling within the lateral migration area
of the river regime that enhances the feasibility of sediment replenishment.

Sand and gravel shall not be extracted within 200 to 500 meter from any crucial hydraulic

structure such as pumping station, water intakes, and bridges. The exact distance should be
ascertained by the local authorities based on local situation. The cross-section survey should cover
a minimum distance of 1.0 km upstream and 1.0 km downstream of the potential reach for
extraction. The sediment sampling should include the bed material and bed material load before,
during and after extraction period. Develop a sediment rating curve at the upstream end of the
potential reach using the surveyed cross- section. Using the historical or gauged flow rating curve.

determine the suitable period of high flow that can replenish the extracted volume. Calculate the
extraction volume based on the sediment rating curve and high flow period after determining the
allowable mining depth.

Sand and gravel could be extracted from the downstream of the sand bar at river bends. Retaining

the upstream one to two thirds of the bar and riparian vegetation is accepted as a method to
promote channel stability.

Flood discharge capacity of the river could be maintained in areas where there are significant
flood hazard to existing structures or infrastructure. Sand and gravel mining may be allowed to
maintain the natural flow capacity based on surveyed cross- section history.

Alternatively, off-channel or floodplain extraction is recommended to allow rivers to replenish the
quantity taken out during mining.

The Piedmont Zone (Bhabhar area) particularly in the Himalayan foothills, where riverbed material
is mined, this sandy-gravelly track constitutes excellent conduits and holds the greater potential for
ground water recharge. Mining in such areas should be preferred in locations selected away from
the channel bank stretches.

Mining depth should be restricted to 3 meter and distance from the bank should be 3 meter or 10
percent of the river width whichever less.

The borrow area should preferably be located on the river side of the proposed embankment,
because they get silted up in course of time. For low embankment less than 6 m in height, borrow
area should not be selected within 25 m from the toe/heel of the embankment. In case of higher
embankment the distance should not be less than 50 m. In order to obviate development of flow
parallel to embankment, cross bars of width eight times the depth of borrow pits spaced 50 to 60
meters centre-to-centre should be left in the borrow pits.

Demarcation of mining area with pillars and geo-referencing should be done prior to start of
mining.”

10
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The Management Plan as per the guidelines is to require system‘ of
replenishment as well as preventive steps during the sand mining.
Replenishment and reclamation of riverine sand are the integral
part. Guidelines also deal with the issue of depth of mining and
strict regulatory regime. The management of mining clusters should
have a separate approach. Management of sand deposited after the
floods should be treated as separate for mining. Monitoring system
proposed includes safeguards during transport as well as checking

of condition of mining.

The Tribunal noted that Ministry of Mines and Indian Bureau of
Mines (IBM) had developed Mines Surveillance System (MSS), with
assistance from Bhaskaracharya Institute for space applications and
Geoinformatics (BISAG), Gandhinagar and Ministry of Electronics
and Information Technology (MEITY). The Mining Surveillance
System (MSS) is a satellite-based monitoring system which aims to
establish a regime of responsive mineral administration by curbing
instances of illegal anining activity through automatic remote

sensing detection technology.

In view of above, the Tribunal directed!? the MoEF&CC to revise its
guidelines as in-spite of the guidelines already issued, the
monitoring mechanism was not working effectively. The directions of
this Tribunal are:

“i. Mining Surveillance System discussed in para 23
above be finalized in consultation with ISRO
Hyderabad.

13

Vide order dated 04.09.2018 inOriginal Application No. 173 of 2018 (Earlier O.A. No.
89/2017) (EZ) in the matter of Sudarsan Das Vs. State of West Bengal &Ors.

11
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Safeguards suggested in Sustainable Sand Mining
Guidelines published by the MoEF&CC in the year
20186

Suggestions in the High Powered Committee Report.
Requirement of demarcation of boundaries being
published in respect of different leases in public
domain.

Need to issue SOP laying down mechanism to

evaluate loss to the ecology and to recover the cost of

restoration of such damage from the legal or illegal
miners. Such evaluation must include cost of mining
material as well as cost of ecological restoration and
net present value of future eco system services
forgone.

Need to set up a dedicated institutional mechanism
for effective monitoring of sand and gravel mining
which may also take care of mining done without
any Environmental Clearance as well as mining
done in violation of Environmental Clearance
conditions.

The Mining Department may make a provision for
keeping apart atleast 25% of the value of mined
material for restoration of the area affected by the
mining and also for compensating the inhabitants
affected by the mining.

One of the conditions of every lease of mine or
minerals would be that there will be independent
environmental audit atleast once in a year by
reputed third party entity and report of such audit be
placed in public domain.

In the course of such environmental audit, a three
member committee of the local inhabitants will also
be associated. Composition of three members
committee may preferably include ex-servicemen,
former teacher and former civil servant. The
Committee will be nominated by the District

Magistrate.”

12
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Such steps were to be worked out within two months and circulated
to all States. The mechanism is to provide for a report of
implementation from the concerned States every quarter. The matter
needs to be reviewed after every six months by the MoEF & CC. The
direction with regard to setting up of ‘dedicated institutional
mechanism’ for monitoring of conditions of Environmental Clearance
as granted under EIA Notification, 2006 in respect of sand and
gravel mining as directed in para (vi) is for an All-Encompassing
Body to monitor the conditions of Environmental Clearance with
respect to all development projects. Report of the steps taken by
MOEF&CC was to be furnished to this Triburiaﬁ by email at

filing.ngtwgmail.com on or before 31.12.2018.

The Tribunal also issued directions to the State of West Bengal and

Odisha to take steps as follows:

& .

i, The State of West Bengal and Odisha may

demarcate the boundaries for regulating grant of

sand mining lease within three months from today.

No mining lease of minor minerals may be given in

the area in question till demarcation is complete. All

existing mining operations in those areas shall

remain suspended till demarcation work is

completed and attains finality. To carry out the

demarcation, the Chief Secretaries of the two

States may constitute a team of three suitable

officers each within two weeks. The said teams
may hold their first meeting within one month.

ii. The States of West Bengal and Odisha must

ensure that mining in all sand mining blocks is

undertaken strictly in accordance with the

provisions of EIA Notification, 2006, MoEF

13
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Notification dated 15th January, 2016 and the
Sustainable Sand Mining Management Guidelines,
2016. They must also ensure that no sand mining
is permitted without due compliance of Water
(Prevention and Control of Pollution) Act, 1974 and
the Air (Prevention and Control of Pollution) Act,
1981 as well as regulations governing clearances
by the Central Ground Water Authority. The District
Administration must be held accountable for any

failure.

District Magistrates and Superintendents of Police,
Balasore district in Odisha and Paschim
Medinapur, West Bengal, respectively, shall seize
all sump pumps, other machinery, tools, vehicles,

etc. used for carrying out illegal sand mining.

Apart  from instituting appropriate  criminal
proceedings against those carrying out illegal
mining, exemplary penalty shall be imposed
against them by the concerned District Magistrates
within three months from today to cover the cost of
restoration of environment and to compensate the

victims.

The Chief Secretaries of the two States shall also
get prepared jointly a detailed restoration plan for
river Subarnarekha and its riverbeds for which a
Committee of experts shall be constituted from
independent institutions, ie., the CPCB, Indian
School of Mines, Dhanbad and the respective State
Pollution Control Boards as members. Such

constitution may take place within one month.

The Expert Committee shall carry out detailed
study and submit the restoration plan, as far as
may be practicable, within three months after its

constitution.

14
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vii. The Committee shall also get the assessment done
through Indian Council of Forestry Research and
Education, Dehradun of the ecological damage on
account of illegal mining by incorporating the
following components: a) Cost of riverbed material.
b) Cost of ecological restoration. c) Net present

value of the future ecosystem services foregone.

Vil The above steps may be facilitated by the Regional
Office of the CPCB as nodal officer, by coordinating
with the Chief Secretaries of the two States.

ix. The damage suffered by the inhabitants caused
by the illegal mining may also be assessed by the
above Committee, which shall form a separate
component of the Restoration Plan for river
Subarnarekha as per direction No. (v) above. Cost
of restoration plan shall be recovered as
environmental compensation from the illegal
miners, to be identified by the District Magistrate.
The component of the compensation in respect of
damages suffered by the inhabitants may be
credited with District Legal Services Authority. The
District Legal Services Authority may disburse the
same to the victims of illegal mining, after proper

identification.”

17. An oversight Committee was formed headed by Justice R.K.
Merathia, former Judge of Jharkhand High Court to oversee the

execution of above directions which was to function for six months.

Consideration in Today’s Proceedings

Sand Minning in the State of West Bengal and Odisha
18. The matter has been listed today to consider the report from the

MoEF & CC which was to be furnished by 31.12.2018 in terms of

15
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para 28 in Sudarshan Das (supra) and report of the oversight
Committee which was to be furnished within three months in
respect of steps taken by the State of West Bengal and Odisha in

terms of direction of this Tribunal.

We may note that vide order dated 16.01.2019 in O.A. No.
606/2018, titled Compliance of Municipal Solid Waste Management
Rules, 2016, the Tribunal flagged the issue of sand mining as one of
the issues required to be monitored by the Chief Secretaries of the
concerned States and to be reported to the Tribunal on personal

appéérance of Chief Secretaries before the Tribunal.

In pursuance of the said direction, Chief Secretaries of Odisha and
West Bengal furnished their respective reports on 26.03.2019 and
02.04.2019. Learned counsels for the State of West Bengal and
Odisha have relied upon the said reports during the hearing of
present cases. The reports were not found to be satisfactory as per
orders of the Tribunal dated 26.03.2019 and 02.04.2019

respectively and further directions were issued.

Question for consideration is further directions in the matter. We
will consider this aspect after noticing developments in connected

cases.

Sand Mining in the State of Gujarat

Following the above order in Sudarsan Das (supra), the issue of
illegal sand mining in the State of Gujarat was dealt with in O.A. No.
360/2015, National Green Tribunal Bar Association v. Virender Singh
(State of Gujarat). The Tribunal passed several orders from time to

time since 28.11.2016 and finally considered the report of the State

16
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of Gujarat vide order dated 13.07.2018 to the effect that persons
engaged in illegal mining were identified and proceeded against. The
Tribunal directed the State of Gujarat to take further preventive and
remedial steps and observed that compounding fee to be recovered
should be fixed having regard not only to the cost of mined material
but also the cost of restoration of the environment and cost of
ecological services lost forever and should be separately accounted
for, for restoration of the environment. Again, vide order dated
17.09.2018, the Tribunal considered the policy of the State of
Gujarat but found that preventive and remedial steps proposed were
not sufficient. Damage caused to the environment was not fully
taken into account. It was required to include Net Present Value
(NPV) of future ecosystem services foregone forever. It was also
observed that the preventive steps should also include demarcation
and publication of boundaries in different leases and the same may
be placed in the public domain. The Tribunal also referred to other
orders on the subject being orders dated 05.09.2018, 10.09.2018
and 13.09.2018 in Original Application No. 44/2016- Mushtakeem
Vs. MoEF & CC & Ors., Original Application No. 304/ 2015— Jai singh
& Anr. Vs. Union of India & Ors. and Original Application No.
186/2016 - Satendra Pandey Vs. Ministry of Environment, Forest &
Climate Change & Anr. The application was disposed of but the
action taken report was required to be furnished. Accordingly, the
matters have been put up today for consideration of the action taken

report.

We may also note that vide order dated 04.01.2019 in Original
ApplicationNo.110(Tuc )/ 2012, Threat to life arising out of coal mining

in south Garo Hills district v. State of Meghalaya & and Ors., the

17
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issue of compensation and seizure of vehicles in the context of illegal
rat hole mining in the State of Meghalaya was considered. On the
subject of compensation to be recovered for damage to the
environment, it was observed:

“31. Paying capacity and the amount which may act as
deterrent to prevent further damage is also well
recognised. Net Present Value of the ecological services
foregone and cost of damage to environment and
pristine ecology,the cost of illegal mined material, and
the cost of mitigation and restoration are also relevant
factors. The Committee may go into these aspects to
determine the final figure.

32. We are satisfied that having regard to the totality of
factual situation emerging from the record, damages
required to be recovered are not, prima facie, less than
Rs. 100 Crores. Accordingly, by way of an interim
measure, we require the State of Meghalaya to deposit
Rs. 100 crores within two months with the CPCB in this
regard.”

On the subject of vehicles, it was observed:
“36. The Committee may also consider the following:-

Any cranes and trucks found to be involved in
ilegal mining or transportation which have not yet
been seized may also be seized. The seized
vehicles or equipments be released by the
concerned District Magistrates only after recovering
damages to the extent of 50% of the showroom 17
price of the vehicles or equipments. The said
amount may also be credited to the restoration
fund.”

We have perused the report filed by the State of Gujarat vide email
dated 17.12.2018 to the effect that environment compensation scale
has been enhanced which now can be between 21% to 41% value of
the illegally mined material and if such value is found to be less
than the cost of the damage to the environment, the matter is to be

referred to the State Pollution Control Board. The above

18
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compensation is in addition to the penalties under the Rules.

However, the scale of penalty has not been specified.

Accordingly, further directions are required which may apply not
only to the State of Gujarat but also other States. We may consider

this aspect after taking note of developments in other States.

Sand Mining in the State of Karnataka

O.A. No. 366/2015 (M.A. No. 02/2019), National Green Tribunal Bar
Association v. Dr. Sarvabhoum Bagali (State of Karnataka) and O.A.
No. 368/2015 (M.A. No. 16/2019), National Green Tribunal Bar
Association v.  Dr. Sarvabhoum Bagali (State of Maharashtra) relate
to the issue of sand mining in the State of Karnataka and
Maharashtra. Vide order dated 25.09.2018, the matter was
considered in the light of observations in O.A No. 173/2018 (Earlier
O.A. No. 89/2017 (EZ) (LA. No. 76/2019), Sudarsan Das Vs, State of
West Bengal &Ors and Original Application No. 186/2016, Satendra
Pandey v. Ministry of Environment, Forest & Climate Change &Anr.
The States of Karnataka and Maharashtra were required to take
steps as per the directions in the above matters, to the extent

applicable and file an affidavit.

Accordingly, an affidavit has been filed on 06.03.2019 by the state of
Karnataka stating that there was no sand mafia in the State of
Karnataka and only there are exceptional instances. It is further
submitted:

“I submit that all necessary steps are taken by
Government of Karnataka and compliance report is
submitted in this case, separately. If this Hon’ble

Tribunal opines to establish any “Monitoring
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Mechanism”, we welcome it. However, any suggestions
or directions may kindly be issued to Government of
Karnataka to (1) evaluate loss to the ecology (2) to
recover cost of restoration from illegal miners (3) to
monitor mining (4) to make provision for restoration (5)

for compensation to the inhabitants and (6) for audit

directions of this Hon’ble Court.”

Our attention has been drawn to a news article published in

Bangalore Mirror dated 24.12.2018 appearing under the title

official”'* and an article published in Decan Herald dated
17.09.2018 under the title “Karnataka is a leading State that
witnesses the devastating effects of sand mining”!5 to the effect that
fourteen million metric tonnes of sand unaccounted for the State of

Karnataka is as follows:

“The state government is receiving approximately
Rs 150 crore as royalty from legitimate sand
mining blocks every year. As per estimates, the
state government is losing around Rs 200 crore
per year due to illegal sand mining. Here is a
ballpark estimation to find out the consumption of
sand in the state. According to cement
manufacturing companies’ data, around 18 million
metric tonnes of cement is sold in the state every
year. The cement-sand mix ratio is either 1:4 or
1:6 (four or six bags of sand per cement bag). Even
if 1:4 ratio is taken, a whopping 70 million metric
tonnes of sand is approximately used in the state

every year. The official data from the Department

bangaloremirror.indiatimes.com/bangalore/others/karnataka-sand-mafia-under-

scanner-after-lorry-runs-over-official /articleshow/67221261.cms

IShttps://www.deccanherald.com/exclusives/illegal-sand-mining-wrecking.html
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of Mines and Geology shows that from the blocks
permitted by it, a total quantity of 30 million metric
tonnes of sand (from all types of blocks - river
sand, patta land, blocks allocated to government
departments, and manufactured sand) is
produced in the state. As per this, there is a
difference of around 40 million metric tonnes of
sand in comparison to the cement sold in the

»

state.

29. We may consider further directions after noting facts of other states.

Sand Mining in the State of Maharashtra

30. In the case of Maharashtra, an affidavit has been filed by the State
of Maharashtra on 20.2.2019 to the effect that the State
Government is in the process of framing Sand Mining Policy for

which a Committee has been constituted.

31. Our attention has also been drawn to an article published in The
Hindustan Times dated 27.01.2019 under the title “Maharashtra
registers most cases of illegal mining between 2013-17716 inter alia

- stating as follows:

“Maharashtra recorded 1,39,706 illegal mining cases
between 2013 and 2017, the highest number in the
country, revealed data submitted by the Union
environment ministry before the Rajya Sabha on

January 3.

However, the state had one of the lowest number of
prosecutions in such cases. The state filed 712 first
information reports (FIR) and one court case, while

seizing around 1,39,000 vehicles used in illegal

o https://www.hindustantimes.com/india-news/maharashtra-registers-most-cases-of-illegal-
mining-between-2013-17/story-2j69agmsygzCcTBBB8emtN.html

N
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mining operations and collecting Rs 267 crores as

fines from offender.

India recorded 4,16,410 cases during the same time,
which means Maharashtra accounts for 33.5% of all
cases in the country. Uttar Pradesh recorded 36,054
illegal mining cases, Madhya Pradesh 46,193,
Karnataka 33,390, and Goa had 3 cases. The
information was submitted in response to a query on

the environmental impact of illegal mining.”

In view of above, further directions are required to be considered for

the State of Maharashtra.

 Sand Mining in the State of Punjab

Vide order dated 13.11.2018 in O.A. No. 874/2018 News item
published in "The Tribune " Authored by Arun Sharma Titled "Mounds
of sand on Sutlej banks, mining mafia digs in", a report was sought
on the allegation of large scale illegal mining on the bank of River
Satluj in District Ropar in the light of directions vide order dated
04.09.2018 in Sudershan Das (supra) and other orders.
Accordingly, a report has been received vide email dated 25.02.2019
confirming that illegal mining had taken place. The observations in

the inspection report are as follows:

“l. No mining operation was observed during visit of
the Committee at the mining sites located in the
riverbed.

2. The mining of minor minerals in the riverbed has
taken place more than permitted depth of 3 meters,
as specified in point no. 4(i) of Form — L appended to
the Punjab Minor Mineral Rules, 2013, which is a

violation of sustainable mining practice.
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The specified boundaries or demarcation of mine
lease area was not demarcated as required for
checking illegal mining, substantiates the fact of
illegal or unauthorized excavation of minerals.

From the existing natural level adjoining to the
mining site, it we noticed that mining has been
carried out in an unscientifically manner as:

a) The mining of minor mineral has been
done beyond the permitted depth.

b) No strip of 7.5 m width of the lease
boundary as seen left as per provisions of
the Metalliferous Mines Regulations, 1961
in compliance to condition imposed in the
Mining Plan approved by the State
Geologist, Punjab, a serious violation for
safety of banks. :

c) The contractor has not maintained slope
height not exceeding 45 degree from the
horizontal width along the boundaries of
mining site in compliance to condition no.

12 of the letter vide which mining plan
was approved, negligence towards slope
stability.

d) The contractor was not providing bench
along the boundary of the mining site
having height not exceeding 1.5 m and is
width should not be less than the height
as per condition no. 13 of the letter vide
which mining plan was approve.

From the conditions of the area along the riverbed
in revenue estate of village Baihara and Swarha, it
seems that the mining has been carried out at the
different locations in an unscientific way.

During the inspection, the impressions of heavy
vehicles movement were observed. Also, it was
found that road for movement of vehicle were in

very bad shape as these roads have not been
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stabilized or metalled with any of construction
material and no plantation was observed along the
roads.

The development of water sumps as well as
erosion of banks due to unscientific mining within
the riverbed are threat to river ecological system
and make it prone to flooding conditions during full
flow. Also, it may cause the course of river to
change rapidly and meandering to a great extent.
No check post was observed during the visit along
the routes leading to mining lease area.

As per stipulation of environmental clearance, the
contractor is required to maintain safety and
stability of river banks i.e. 3 m or 10% of the width
of the river, whichever is more will be left intact as
no mining zone. Since no embankment of the
riverbed was noticed and there was no
demarcation of the mining site, as such, compliance
of the above stipulation of the Environmental
Clearance could not be verified.

The contractor has neither done any plantation
along with the lease boundary of mining site in
compliance to the condition imposed in the
approval letter of the Mining plan.

The stone crusher units nearby the riverbed were
observed by the committee. The stone crusher
units were observed to be non-operational during
visit of the committee, but stock piling of crushed
material is indicative of their operation. The heavy
machineries like JCB, pokland machines, dumper
etc. were observed around the river, which may
have been use for illegal mining in the area. Hence,
the possession of these types of machines and
working of stone crusher units need to be
requlated. This issue needs to be monitored by the

State.”
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The Committee further observed.

“The suggestions of the joint committee visit on
20.12.2018 in the report filed in OA no. 767 of
2018 titled as Dinesh Kumar Chadha versus State

of Punjab & Others were as follows :

The mining activity within the riverbed should not
be permitted without the preparation of
Comprehensive Mining plan/District Survey report
as required in Sustainable Sand Mining
Management Guidelines, 2016 issued by the MoEF
by the State of Punjab with
replenishment/ scientific study by an institute of
national importance and prior recommendations of

MoEF & CC.

The State of Punjab may be asked to develop
mechanism to stop the illegal extraction and
transportation of riverbed material. The mechanism
must include the environmental compensation for
violators and vehicles used for the purpose to be
seized along ‘wtith prosecution of owners of such
vehicles. Including cancellation . of registrdtion

certificate of such vehicles.

The District Administration may  consider
establishing the check post barrier at suitable site
to check vehicles carrying the riverbed material
and to maintain strict vigil over overloading

vehicles involved.

The Detailed Survey of river eco system comprising
of identification of river stretches affected by
unscientific mining should be carried out for
preservation and exclusion of stretches from any
type of extraction process or mining actwity. In

addition the auction of identified stretches may not
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be considered without approved artnual

replenishment report.

The restoration plan of river ecosystem in mine
lease area should be enforced for minimizing the
impacts of unscientific mining and to improve the
riparian habitat. The State of Punjab can be asked
to execute the restoration plan within time bound

manner.

The demarcation of auctioned mine lease area
should be done urgently with pillars/fencing along
with geo-referencing to protect the river ecosystem

and to avoid bed degradation.

The raw material to be imported, processed,
dispatched and balance stock shall be regulated
strictly as per the policy guidelines for registration
and working of stone crushers in the State of
Punjab issued by the Department of Industries and
Commerce vide notification dated 19.03.2015.

As regards to initiating action against the erring
officials, the Heads of the concerned Departments
should identify the erring officials who allowed to
take place illegal mining and initiate action against
these  officials, after  conducting  detailed

investigations.

The same physical conditions have been noticed
during the recent visit on 20.2.2019 at the mining
sites located in the revenue estate of village
Baihara and Swarha, as such, the suggestions
may be considered by the court alongwith the

followings:
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~ The District Survey Report for the mining site in the
area in order to identify depositions / aggradations
stretches of the riverbed material should be

prepared.

\7

Declaration of safety zones around infrastructures
like National Highway, Bridge, Railway line etc.
must be ensured for protection as per provisions of
the Punjab Minor Minerals Rules, 2013.

» Replenishment  report  including time of
replenishment for the mining area to be undertaken
by the concerned Authorities for permitting mining.

» Strict vigilance to be implemented to ensure no

illegal mining / transportation in the bed of river.

As regards to facts noted regarding mining beneath
the bridge on Sri Anandpur Sahib-Garshankar

road, besides above, it is suggested as under:

(i) The Deptt. of Mining is required to ensure the
compliance of stipulations of para 4 of Form 'L’
appended to the Punjab Mining Minerals Rules,
2013 as regards to no mining area within a
distance of 500m upstream /downstream of ahy
high level bridge and 250m upstream /

downstream of other bridges.

(ii) The Mining department jointly with Deptt. of
Irrigation is required to rejuvenate the area near
and beneath the above mentioned bridge so as to
ensure safety of the same and these departments
are required to take necessary safeguards for

further safety of the said bridge.”

35. In view of above, directions are called for to the State of Punjab to

deal with the issue of sand mining.
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Sand mining in the State of Uttar Pradesh and Haryana

O.A. No. 44/2016, Mushtakeem v. MoEF&CC & Ors., involved
illegal mining in Uttar Pradesh and Haryana on riverbeds of
Yamuna. The matter was disposed of vide order dated 05.09.2018,
following directions dated 04.09.2018 in Sudershan Das (supra).
In terms of order dated 05.09.2018, no report has been received
from the State of Uttar Pradesh. Thus further directions are
necessary. A report has been received from Additional Chief
Secretary, Haryana vide email dated 05.04.2019 to the effect that
the State of Haryana was following the guidelines and will
implement revised Sustainable Sand Mining Guidelines issued by
the Ministry of Environment, Forest and Climate Change
(MoEF&CC) in terms of the order dated 04.09.2018, in O.A No.
173/2018 (Earlier O.A. No. 89/2017 (EZ) (LA. No. 76/2019),

Sudarsan Das Vs. State of West Bengal & Ors.

In view of the above, further directions are called for to the State
of Uttar Pradesh and Haryana to deal with the issue of sand

mining.

Sand Mining in the State of Madhya Pradesh

Though no case of the State of Madhya Pradesh is listed today, we
have taken note of the problem sand mining in the State in O.A.
No. 456/2018 Nityanand Mishra v. State of M.P. & Ors., which is
pending before this Tribunal and sought report from Committee
vide order dated 31.07.2018. Accordingly, a report is submitted &
the same is on record of the said case. Extract from the report is
as follows:

“Sand mining is directly affecting basking and nesting
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habitats of species in SGS. Mining of sand from the riverbed
and river banks will negatively alter the river morphology,
will increase sedimentation and turbidity and also disrupt
the lateral connectivity within the river. Studies have
already shown condition of Son River to be at a critical level
with severely compromised river flows. Sand mining will
only result in compounding what is an already sub-optimal
riverine habitat. Any further degradation of this habitat will
potentially make Son River uninhabitable for some of the
most threatened fauna in the country. The data from
offence registers of SGS as depicted in table 1 does indicate
that there has been an increase in the number of cases
with respect to the illegal sand mining in the sanctuary
area. The information is about cases that were caught and
processed by the Forest Department. There are many
cases that go unnoticed due to inadequate patrolling
as everyone informs that one truck generates illegal
revenue of Rs. 12,000 and per night 1000 trucks
generate illegal revenue of Rs. 1,20,00,000.”

In view of above, further directions are necessary for the State of

Madhya Pradesh to deal with the issue of sand mining.

Sand Mining in the State of Andhra Pradesh

We may also note that in the case of Anumolu Gandhi V. State of
Andhra Pradesh in Original Application No. 935/2018, illegal sand
mining causing damage to Krishna river in Vijayawada, Godavari
river and their tributaries in the State of Andhra Pradesh and
absence of remedial steps was considered. The Tribunal vide order
dated 04.04.2019 directed the Chief Secretary of the State of
Andhra Pradesh to forthwith prohibit all unregulated sand mining
without following the procedure prescribed under the law in the
judgment of the Hon’ble Supreme Court in Deepak Kumar v. State
of Haryana. The Tribunal further directed Chief Secretary of the
State to evolve a mechanism to assess and recover the cost of

sand mining already incurred in the last three years and initiate
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steps to recover compensation to meet the cost of restoration of
environment. The Tribunal constituted a Committee comprising
CPCB, MOEF&CC, National Institute of Mines, Dhanbad, IIT
Roorkee and Madras School of Economics to undertake
environment damage assessment within three months and furnish

a report to this Tribunal by e-mail at ngt. filingweniail.com.

In this light, further directions are called for to the State of
Rajasthan and Andhra Pradesh to deal with the issue of sand

mining.

Sand Mining in the State of Rajasthan and Himachal Pradesh

The problem of illegal sand mining contrary to the directions of
the Hon’ble Supreme Court in Deepak Kumar vs. State of Haryana
(supra) in the States of Rajasthan, Himachal Pradesh, Karnataka,
Madhya Pradesh and Punjab was also considered by this Tribunal
in Himmat Singh Shekhawat vs. State of Rajasthan & Ors. (0.A.
No. 797/2018) vide order dated 15.03.2019. the Tribunal founds
the reports submitted by the States to be unsatisfactory and
accordingly directed furnishing of fresh action taken reports. The
matter was directed to be listed on 11.07.2019. The said matter
may now be listed on 23.07.2019 along with the present batch of

matters.

Sand Mining in Bihar

This Tribunal vide its order dated 24.08.2018 in Amarshakti v.
State of Bihar & Ors. O.A. No. 596/2018 dealt with the issue of
illegal sand mining during monsoon in the rivers Son and Ganga

at Koelbar and Patna in Bihar. The Tribunal directed the
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Secretary, mines and minerals, Bihar to constitute a team
comprising of officers of Mines and Minerals Department and
District Magistrate and S.P. Patna to look into the allegations and
report compliance to the Tribunal. Report dated 12.10.2018 was
received  from the Government of Bihar stated that 122
prosecutions were initiated and 297 persons arrested. 32 boats
and 287 trucks were seized in District Saran. Action was also
taken in District Bhojpur at Ara and District Vaishali at Hajipur.
The Tribunal directed the Secretary, Government of Bihar to
monitor the matter from time to time and continue to enforce the

law.

Sand Mining in Uttarakhand

The issue of illegal sand mining in the State of Uttarakhand was
also considered by this Tribunal vide its order dated 27.11.2018
in Anand Gopal Singh Bist v. State of Uttarakhand O.A. No.
751/2018 wherein, this Tribunal directed the District Magistrate
Nanital and Principal Chief Conservator of Forest, Dehradun to
jointly look into the matter. The Tribunal vide its order dated
14.02.2019 directed that the monitoring may continue and the
Collector may ensure that Revenue Department performs its duty

in accordance with law.

Sand Mining in other States
lllegal sand mining in violation of Sustainable Sand Mining

Guidelines, 2016 has also been reported widely in the States of
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Jammu and Kashmir!’, Goa'®, Kerala!®, Telangana2® and Tamil

and Nadu?!.

46. General directions may be necessary even for Bihar, Uttarakhand,
Jammu and Kashmir, Goa, Kerala, Telangana and Tamil Nadu
which may also apply to any other States facing the issue of illegal

sand mining.

Issues

47. Main issues are:

(a) Revision of Sustainable Sand Mining Guidelines, 2016 by the
MoEF&CC in the light of directions of this Tribunal vide order
dated 04.09.2018 in Sudarsan Das (supra).

(b) Compliance of Sustainable Sand Mining Guidelines, 2016 as
may be revised by MoEF&CC as above.

(c) Effective monitoring mechanism for preventive and remedial
measures as directed in orders of this Tribunal, including
surveillance system and recovery of compensation.

(d) Directions in individual cases listed today.

(e) Scale of compensation

48. We may now deal with the issues involved and directions required.

17https://greaterkashmincom/article/news.aspx?story_id:309365&catid:2&mid:53&AsprutoDetect(ﬁookieSupport
=1
18 https://timesofindia.indiatimes.com/city/goa/govt-is-ignoring-illegal-sand-mining/articleshow/6 7908428.cms

' Order dated 29.03.2019 in News Item Published In “Indian Express” Authored by Vishnu Verma in O.A. No.
76/2019

2 https://sandrp.in/2019/02/26/sand-mining-2018-telangana-and-andhra-pradesh/

e https://en.wikipedia.org/wiki/Sand_mining in Tamil Nadu
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Re (i): Revision of Sustainable Sand Mining Guidelines,
2016 by the MOEF&CC in the light of directions of this
Tribunal vide order dated 04.09.2018 in Sudarsan Das (supra).
As noted in para 12 to 15 above, need for revision of Sustainable
Sand Mining Guidelines, 2016 has been discussed by the Tribunal
in order dated 04.09.2018. Further discussion is unnecessary.
The 2016 Guidelines need revision in the light of report of High
Powered Committee in September 2016, failure of Monitoring
mechanism followed by State Boards, SEIIAs, DEIAAs and MSS
system decveloped by Ministry of Mines & IBN with the assistance
of BISAG and MAITY and other observations quoted in paras 12 to
15 above. Since no report has been received from MoEF&CC as
per report dated 04.09.2018, the MoEF&CC may now take
necessary steps in the matter in terms of order dated 04.09.2018
in Sudersan Das (supra) latest by June 30, 2019 and file

compliance report by 15.07.2019.

Re (ii): Compliance of Sustainable Sand Mining Guidelines,
2016 as may be revised by MoEF&CC as above.

As noted earlier in paras 17, 23, 27, 31 and 35, States of West
Bengal, Odisha, Gujarat, Karnataka, Maharashtra, Punjab,
Haryana and Uttar Pradesh are required to follow SSMG, 2016 as
may be revised by MoEF&CC and even other States where illegal
sand mining is taking place. All such States may take steps in
terms of orders dated 04.09.2018 in Sudarsan Das v. State of
West Bengal & ors, 05.09.2018 in Mushtakeem v. MoEF&CC &
Ors., 13.09.2018 in Satendra Pandey v. MoEF&CC & Ors. and

16.01.2019 titled Compliance of Municipal Solid Waste
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Management Rules, 2016. The Chief Secretaries may monitor and

furnish reports as earlier directed on the subject of sand mining.

Re (iii): Effective monitoring mechanism for preventive and
remedial measures as directed in orders of this Tribunal,
including surveillance system and recovery of compensation.

We have found in the discussion above, particularly in paras 8 to
11, 20, 21, 23, 29, 32, 33, 36, 39, 41 and 43 with regard to
factual position in various States that monitoring mechanism-
preventive and remedial measures is not effective and illegal sand
mining is continuing. The same needs to be reviewed in the light
of above discussion. The States may review monitoring
mechanism in terms of several directions of the Tribunal and
guidelines of MoEF&CC. As regards monetory compensation, the
same has to be not only equal to cost of mined material and
penalty to evade royalty but also to meet cost of restoration and
NPV of eco services fore gone forever. Seizure of vehicles or other
equipment may be dealt with as per rules and directions in Threat

to life arising out of coal mining in South Garo Hills district (supra).

Re (iv): Directions in Individual Cases Listed Today. For the
discussion and observation hereinabove, case is made out for
issuing directions following discussion on the subject.

In Sudarsan Das (supra) one of the directions was that the Chief
Secretaries of West Bengal and Odisha will prepare a restoration
plan in consultation with the Central Pollution Control Board
(CPCB), Indian School of Mines, Dhanbad and the Respective
State Pollution Control Boards (SPCBs). We are informed that

Indian School of Mines, Dhanbad declined to comply with the
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order. This may call for remedial action against defiance by the
said institution. Order of this Tribunal is a decree of the Court
and can be executed in the manner provided under Section 51
CPC by ordering civil imprisonment or adopting other norms.
Violation of order of i.his Tribunal is also a criminal offence
punishable by imprisonment and fine. The Head of the
Department concerned is liable to be proceeded against. Thus, the
Director Indian School of Mines, Dhanbad will have to be required
to appcar in person to explain why action be not taken for
violation of order of this Tribunal. The State of West Bengal,
Orissa, Punjab and Gujarat need to send further action taken

reports by 30.06.2019.

The State of Uttar Pradesh has not complied with the order dated
05.09.2018. This must not be done by way of last opportunity till
30.06.2019, failing which coercive measures will be adopted.

Responsibility for compiiance will be of the Chief Secretary.

In O.A. No. 173/2018, in view of the fact that term of the
oversight Committee headed by Justice Ramesh Kumar Merathia,
former Judge, High Court of Jharkhand was six months which
period is over, the said Committee may now conclude its
proceedings and furnish its final report with findings and
recommendations on or before April 30, 2019. Further directions

in the matter may be considered on the next date.

Re (v): Scale of Compensation
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35. We have held that the scale of compensation proposed by the
State of Gujarat does not fully comply with the ‘Polluter Pays’
principle which envisages that polluter is required to pay for
complete restoration of the environment. This principle has been
articulated further by the Hon’ble Supreme Court of India in T.N.
Godavarman Thirumulpad vs Union Of India & Ors, (2006) 1 SCC 1
in the context of forests. In this matter, the Hon’ble Supreme
Court appointed a committee of experts and following directions
were given:

i. To identify and define parameters (scientific, biometric
and social) on the basis of which each of the categories
of values of forest land should be estimated.

ii. To formulate a practical methodology applicable to
different biogeographical zones of India for estimation
of the values in monetary terms in respect of each of
the above categories of forest values.

iii. To illustratively apply this methodology to obtain actual
numerical values for different forest types for each
biogeographical zone in the country.

iv. To determine on the basis of established principles of
public finance, who should pay the costs of restoration
and /or compensation with respect to each category of
values of forests.

v.  Which projects deserve to be exempted from payvment

of NPV.

56. Similar criteria may have to be taken into account for arriving at

an approximate scale of compensation. The compensation is to

36 = 45



806

58.

188

We sum up our directions as follows:

a) MoEF&CC may now take necessary steps in the matter in
terms of order dated 04.09.2018 in Sudersan Das (supra)
latest by June 30, 2019 and file compliance report by
15.07.2019, as already directed.

b) The States of West Bengal, Gujarat, Karnataka, Maharashtra,
Punjab, Uttar Pradesh, Haryana, Madhya Pradesh, Andhra
Pradesh, Bihar, Uttarakhand, Jammu and Kashmir, Goa,
Kerala, Telangana and Tamil Nadu and Himachal Pradesh
may take steps in terms of orders dated 04.09.2018 in
Sudarsan Das v. State of West Bengal & ors, 05.09.2018 in,
13.9.2018 in Mushtakeem U. MoEF&CC & Ors. and
16.01.2019 in Compliance of Municipal Solid Waste
Management Rules, 2016. The Chief Secretaries may monitor

and furnish reports as earlier directed.

(c) The States of West Bengal, Gujarat, Karnataka, Maharashtra,
Punjab, Uttar Pradesh, Haryana, Madhya Pradesh, Andhra
Pradesh, Bihar, Uttarakhand, Jammu and Kashmir, Goa,
Kerala, Telangana and Tamil Nadu and Himachal Pradesh
may review monitoring mechanism in terms of directions of

the Tribunal and guidelines of MoEF&CC.

(d) The Director Indian School of Mines, Dhanbad may appear in
person on 26.07.2019 to explain why action be not taken for

violation of order of this Tribunal.

(e) The State of West Bengal, Gujarat, Karnataka, Maharashtra,
Punjab, Uttar Pradesh, Haryana, Madhya Pradesh, Andhra

Pradesh, Bihar, Uttarakhand, Jammu and Kashmir, Goa,
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include not only the full value of the illegally mined material but
also cost of restoration of environment as well as cost of ecological
services foregone forever. It should be deterrent so as not to
render such illegal activity profitable. In Sudarsan Das Vs. State of
West Bengal & Ors. (Supra), it was held that full value of the
material, the cost of restoration and the NPV should form part of
the compensation to be recovered. There has also to be action
against the polluters and the erring officers. The vehicles or any
other equipment used for illegal mining are required to be
confiscated and to be released only on payment of atleast 50% of
the showroom value as laid down in Original Application
No.110(THC)/ 2012, Threat to life arising out of coal mining in South
Garo Hills District v. State of Meghalaya& Ors. This scale can then

apply for all States, as far as possible.

We consider it necessary to constitute a Committee comprising
representatives of the MoEF&CC, Central Pollution Control Board
(CPCB), Indian Institute of Forest Management, Bhopal, Institute
of Economic Growth Delhi and Madras School of Economics to
prepare a scale of compensation, after including the above
components which can then be adopted in whole of the country.
The report may be furnished within three months to the Tribunal
by email at ngt.filingwgmail.com. The nodal agency for
compliance and coordination will be CPCB. The Committee may
also take professional service of an expert/ institution in the

matter if it so desires.

Conclusions
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Kerala, Telangana and Tamil Nadu and Himachal Pradesh

may send further action taken reports by 30.06.2019.

() The Committee in terms of para 59 above may furnish its
report within three months to the Tribunal by email at

ngt.filing@gmail.com

59. A copy of this order be sent to MoEF&CC, Central Pollution

Control Board (CPCB), Indian Institute of Forest Management,
Bhopal, Institute of Economic Growth, Delhi and Madras School

of Economics, Chennai by email.

List the matter for further consideration on 26.07.2019.

Adarsh Kumar Goel, CP

K. Ramakrishnan, JM

Dr. Nagin Nanda, EM

April 05, 2019

Original Application No. 360/2015
With other connected matters
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Item Nos. 01 to 15 Court No. 1

BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

Original Application No. 360 /2015
With
Original Application No. 366 /2015
(M.A. No. 02/2019 & M.A. No. 251/2019)
With
Original Application No. 368 /2015
(M.A. No. 16/2019 & M.A. No. 170/2019 M.A. No. 213/2019)
With
Original Application No. 173 /2018
(Earlier O.A. No. 89/2017 (EZ)
(LA. No. 76/2019 & LA. No.‘gow)
With « ;
Original Application No. 874/201
With
Original Application No. 44 /20
With p
Original Application No. 517/2015
With

Original Application No. 550/2015 :
With e
Origina¥ Application No. 530 /2616

/L With P ‘ .
Qriginial éppgc‘aion No. 272 /2016 |

5, : ith v
#Apphcation No. 48142016
ity

: With -
plication No.ﬂ@/ 2015

"Y' .Original Application.} r“ o

e Y i
EFW L, iR A
Execution? Ab‘pffcation No.
I

:

Original Application No. 671/2017

National Green Tribunal Bar Association Applicant(s)
Versus
Virender Singh (State of Gujarat) Respondent(s)
WITH
National Green Tribunal Bar Association Applicant(s)
Versus
32
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Dr.Sarvabhoum Bagali

(State of Karnataka) Respondent(s)

WITH

Sudarsan Das Applicant(s)
Versus

State of West Bengal & Ors. Respondent(s)

With

News item published in "The Tribune " Authored by Arun Sharma
Titled "Mounds of sand on Sutlej banks, mining mafia digs in"

With

us‘éem

Applicant(s)

Versus
oEF & CC & Ors.
» With
4 Sang:ep Kumar
E; ) ‘\/‘ersus &

is of Envirohment Foseétsand i
imafe Change & Ors, ol , Respondent(s)
w;{ > v )% .

“ Applicant(s)

o

Ministry of ) j

Climate Change Respondent(s)

With

Sandeep Kumar Applicant(s)
Versus

Ministry of Environment, Forests and

Climate Change & Ors. Respondent(s)

With

M/s Ganga Yamuna Mining Co. Applicant(s)

Versus

33
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State of Haryanz & Ors. Respondent(s)

With

Joginder Singh Applicant(s)
Versus

Ministry of Environment & Forest & Ors. Respondent(s)

With

Ved Pal Singh Applicant(s)
Versus

Ministry of Environment & Forest & Ors. Respondent(s)

fider Mohan Uppal

* Applicant(s)

Versus

" State of U.P. & Ofrs. espondent(s)

4 A;; plicant(s)

spondent(s)

Applicant(s)

Respondent(s)

Date of hearing: 08.01.2020

CORAM: HON’BLE MR. JUSTICE ADARSH KUMAR GOEL, CHAIRPERSON
HON’BLE MR. JUSTICE S.P WANGDI, JUDICIAL MEMBER
HON’BLE DR. NAGIN NARDA, EXPERT MEMBER
HON’BLE MR. SIDDHANTA DAS, EXPERT MEMBER

For Applicant(s): Mr. Raj Panjwani, Senior Advocate and Mr. Rahul
Choudhary, Advocate
Mr. Aageny Sail, Advocate
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For Respondent(s): My, Vikas Mahajen, Additional Advocate General For
State of HP
Mr. Attin Shankar Rastogi, Advocate, Mr. Ravi Prasad,
Additional Secretary and Mr. Sundeep Kumar, for
MoEF&CC
Ms. Vipra Bhardwaj, Advocate for CPCB
Ms. Rukmani Bobde, Advocate for State of MP
Ms. Madhumita Bhattacharjee. Advocate for State of
West Bengal
Mr. Darpan KM. Advocate for State of Karnataka
Mr. Ankit Verma, Advocate for State of UP
Mr. Rahul Khurana, Advocate for State of Haryana
Mr. Rakesh Kumar, Additional Director Mines, Govt.
of Rajasthan
Mr. Shlok Chandra, Advocate for MoEF&CC

ORDER

T Common question for consideration in this group of matters is

the steps required to be taken for envir protection from

unregulated sand mining in the States o arat, Karnataka,

Maharashtra, West Bengal, Odisha, Punjab,

Vide order datéd 0449.2018 in O.A. No. 173/20

issue of

= i

Rekha on

'f:ilggal sand mining on the banks of_;é:;her Swaran
O)fqi’s;‘.a — West Y he light of
atena’i{on r@cord and 1t \g%s’iﬁund ; i sand mining
going on ixdfhoUt .};ciﬁisite safefiigagds and in violation of

Sand Mining magent Guidelines, 2016.

Further, High Powered Committee constituted under the orders
of this Tribunal headed by Secretary, MoEF&CC gave a report
in September 2016 suggesting further safeguards. The said
report was accepted by this Tribunal and it was directed that
the said suggestions were required to be incorporated in the
Notification dated 15.01.2016 by which Sustainable Sand

Mining and Management Guidelines, 2016 were notified.
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Monitoring mechanism was also required to be straightened.
Final directions to the MoEF&CC in the said order are quoted
below for ready reference:

“25. In view of above discussion, we are of the view that
since the subject of mining is also required to be regulated for
protection of environment and it is to take care of this
requirement, MoEF&CC has issued directions from time to
time under Section 3 and 5 of the Environment (Protection)
Act, 1986. The MOoEF&CC needs to revise its directions
keeping in mind the following:

i. Mining Surveillance System discussed in para 23
above be finalized in consultation with ISRO
Hyderabad.

Safeguards suggested in Sustainable Sand Mining
" Guidelines published by {0OEF&CC in the year
2016.

Suggestions in the High Power e Report.
Requirement of demarcation 4 indaries being
published in respect of differe s in public
domain. ,
Need to issue SOP laying down mec to evaluate
loss to the ecology and to recover the cost of gestoration
of such damage from the legal or illeggl

= evaluation must include cost of mining 4§

}}, as cost of-écglogical restoration-and net Present value
el of future gco system services forgene. )

-~ vi. Ne “se@up a dedicated instéigutiona i nism for
et g, [nopiforing of sand and, grave hg which

W take care of migiwg dome without any
al Clearance 1 ] done in
i ntal Cigarance GERgons.

e a provision for
By tleq ; ue of mined
e rfor | restarao e ffected by the
_ e
mﬂe of the conditio
uld be that there will be independent environmental

the inhabitants
audit atleast once in a year by reputed third party
entity and report of such audit be placed in public
domain.

ix. In the course of such environmental audit, a three
member committee of the local inhabitants will also be
associated. Composition of three members committee
may preferably include ex-servicemen, former teacher
and former civil servant. The Committee will be
nominated by the District Magistrate.

26. Such steps may be worked out within two months and
circulated to all States. The Mechanism may provide for a
report of implementation from the concerned States every

&g
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Pandey Vs. MoEF, the Tribunal found e

'15.01.2016, 20.01.2016 and 01.07.7%

196

quarter. The matter may be reviewed after every six months
by the McEF&CC.

27. The direction with regard to setting up of dedicated
institutional mechanism for monitoring of conditions of
Environmental Clecrance as granted under EIA Notification,
2006 in respect of sand and gravel mining as directed in
para (vi) may be ar. Over-Encompassing Body to monitor the
conditions of Environmental Clearance with respect to all
development projecis.

28. A copy of this order be sent to MoEF&CC by e-mail
Report of the steps taken by MOEF&CC may be furnished to
this Tribunal by email at filing.ngttagmail.com on or before
31.12.2018.”

Vide order dated 13.09.2018 in O.A. No. 186/201 6, Satyender

o the extent

] herefore, take appropriate steps to
revise the procedure laid down in the impugned Notification
dated 15+ January, 2016 in terms of the above directions
and observations so that it is conformity with the letter and
spirit of the directions passed by the Hon’ble Supreme Court
in Deepak Kumar (supra).”

The above directions remains to be implemented and on

16.12.2019 in E.A. No. 55/2018, further direction has been
issued to ensure compliance failing which coercive measures

may be initiated. Matter is listed on 31.01.2020.
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4. The matter was comprehensively considered again on
05.04.2019 with reference to the following specific issues and

directions were issued:-

“(a) Revision of Sustainable Sand Mining Guidelines,
2016 by the MoEF&CC in the light of directions of
this Tribunal vide order dated 04.09.2018 in
Sudarsan Das (supra.
(b) Compliance of Sustainable Sand Mining
Guidelines, 2016 as may be revised by MoEF&CC
as above.
(c) Effective monitoring mechanism for preventive
and remedial measures as directed in orders of this
Tribunal, including surveillance system and
; recovery of compensation.
y (d) Directions in individual
(e) Scale of compensation.”

s listed today.

regard to non-compliance of order dated 04.09"

173/2018, it was observed:-

e

b

< o e :

T» “None appedred, for the MoEF&CC",during hearing but
, while dicta the.grder, learned /€qunsefyfor EF8CC

sudd appéured and only casugléxpla rnished
is th bigaseC hes approached-the H Supreme
Court de Yeeking of reasonagé_‘time r comppliance on
the ground tjit the matter wag pendingl her Court
~may stand g differg. L ification for
b asondble delay for moyre than 9 s.on the part of

the applicant
y, order of this
measures. We find

thé- MeEF&CC. Leagndst”
sub i fhiat i 'absence o
Tribunal may be enforced by

be doing so, we give an

. it in the submissio
o ity for co of the directions and direct

Additional Secretary concerned of MoEF&CC to remain
present in person with the compliance report and an
explanation as to why action be not taken against the
person responsible for the default.”

6. The Additional Secretary, MoEF&CC is present in person and
his only explanation is that the work involved is intricate and
time consuming. We find absolutely no merit in the

explanation. It is difficult to understand as to why a competent

&8
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_weffective rule of law.

f»ﬂthe MOEF&CC even though a period of mge thag

198

team of officers in the Government cannot complete the
exercise directed by the Tribunal to safeguard the interest of
environment based mainly on High Powered Committee of the
Ministry itself, if there is a will to work. The order of this
Tribunal, in substance. merely requires incorporation of further
safeguards based on High Powered Committee report and
observations of this Tribunal into the Sustainable Sand Mining
and Management Guidelines, 2016 The attempt appears to be
to avoid carrying out the order of this Tribunal for reasons

cult to fathom. Such attitude

s not augur well for

As already noted, order dated O.A. No.

186/2016, Satyendra Pandey, supra remains'tlﬁirlcqglplied by

-

the n;md of st@gtory alﬁhontles J‘taling

: groundrresultmg n ﬂiega‘f mining d’

MoEF&CC as a responsible Body should have taken necessary
steps which are not at all difficult to restore effective impact
assessment and safeguards in terms of observations of this
Tribunal. This does not involve any long or complicated
procedure. We do not see any difficulty in officers of MOEF&CC
in understanding the issue or executing the orders of this

Tribunal, if there is will to do so. We hope that the said order

will now be positively complied before the next date, failing

39 &
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which this Tribunal will have no other option except for taking
coercive action against the erring officers of the MoEF&CC. As
already noted sufficient opportunity has already been given in
the last more than one year and there has been total failure so

far.

8. Every order of this Tribunal, subject to further order of a
Constitutional Court, is a binding decree. Rule of law requires
its strict compliance. Any violation thereof is a criminal offence

under the National Green Tribunal Act, 2010. In the present

fase, either there is no intention to gr no competence

which is wholly undesirable situation. fourse left with
this Tribunal in the circumstances is coerci res as per
law. We do hope that the same will now be post vely, complied

;:With before the next dated. The Add@nal may

- e
2 remain present onfthe next date. e

e s

i

port ‘of CPCB onﬁhﬁ subject of fixing the

,ﬁther issue %Mthe
u\w&
axﬂo;.,mt of envirg compens&‘n Tho

een &iﬁ’h@d but it has deﬁ%ﬁdles whi

Hd*c-ﬂ a.

9.

report has

@& been pointed

during the heémﬂé The same

fo};‘ next date. T

compliance will be ¢onsidered on the next date.

“rectified positively

ports of the States about

List again on 31.01.2020.

Adarsh Kumar Goel, CP

S.P Wangdi, JM

Yo
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Dr. Nagin Nanda, EM

Siddhanta Das, EM

January 08, 2020
O.A. No. 36072015 and other connected matters
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ANNEXURE R-4

Item Nos.O1 to 04, 06 to 15 Court No. 1

BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

Original Application No. 360/2015
WITH
Original Application No. 366/2015
(M.A.No. 02/2019)
WITH
Original Application No. 368/2015
(M.A.No. 16/2019)
WITH
Original Application No. 173/2018
(Earlier O.A. No. 89/2017 (EZ)
(I.A. No. 76/2019)

WITH

Original Application No. 874/2018
WITH

Original Application No. 44 /2016
WITH

Original Application No. 517/2015
WITH

Original Application No. 550/2015
WITH

Original Application No. 530/2016
WITH

Original Application No. 272/2016
WITH

Original Application No. 481/2016
WITH

Original Application No. 540/2015
WITH

Original Application No. 90/2016

WITH

Execution Application No. 40/2017

IN

0.A. No. 517/2015

National Green Tribunal Bar Association Applicant(s)
Versus

Virender Singh (State of Gujarat) Respondent(s)
WITH

National Green Tribunal Bar Association Applicant(s)
Versus

Dr.SarvabhoumBagali (State of Karnataka) Respondent(s)
WITH

National Green Tribunal Bar Association Applicant(s)
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Versus

Dr.Sarvabhoum Bagali (State of Maharashtra) Respondent(s)
WITH

Sudarsan Das Applicant(s)
Versus

State of West Bengal &Ors.

(State of West Bengal and Odisha) Respondent(s)
WITH

News item published in "The Tribune " Authored by Arun Sharma
Titled "Mounds of sand on Sutlej banks, mining mafia digs in"

WITH

Mushtakeem Applicant(s)
Versus

MoEF& CC &Ors. Respondent(s)
WITH

Sandeep Kumar Applicant(s)
Versus

Ministry of Environment, Forests and

Climate Change &Ors. Respondent(s)
WITH

Virender Kumar Applicant(s)
Versus

Ministry of Environment, Forests and

Climate Change &Ors. Respondent(s)
WITH

Sandeep Kumar Applicant(s)
Versus

Ministry of Environment, Forests and

Climate Change &Ors. Respondent(s)
WITH

M/s Ganga Yamuna Mining Co. Applicant(s)
Versus

State of Haryana&Ors. Respondent(s)
WITH

Joginder Singh Applicant(s)
Versus

Ministry of Environment, Forests &Ors. Respondent(s)
WITH

Ved Pal Singh Applicant(s)
Versus

Ministry of Environment, Forests &Ors. Respondent(s)
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WITH

Chander Mohan Uppal Applicant(s)
Versus

State of U.P. &Ors. Respondent(s)
WITH

Sandeep Kumar Applicant(s)
Versus

Ministry of Environment, Forests and
Climate Change &Ors. Respondent(s)

Date of hearing: 05.04.2019

CORAM:HON’BLE MR. JUSTICE ADARSH KUMAR GOEL, CHAIRPERSON
HON’BLE MR. JUSTICE K. RAMAKRISHNAN, JUDICIAL MEMBER
HON’BLE DR. NAGIN NANDA, EXPERT MEMBER

For Applicant(s): Mr. Raj Panjwani, Sr. Advocate, Mr. Aagney
Sai, Advocate
Mr. Sravan Kumar, Advocate
Mr. Rahul Choudhary, Ms. Meera Gopal, Mr.
Sharan Balakrishna, Advocates.

For Respondent (s): Ms. Puja Singh, Advocate for the State of
Gujarat
Mr. Devraj Ashok, Advocate for State of
Karnataka
Mr. Soumyajit Pani, Advocate for State of
Odisha
Mr. Raja Chatterjee, Advocate for State of West
Bengal

Mr. Ankit Verma, Advocate for State of U.P

Mr. Divya Prakash Pande, Advocate

Mr. Shlok Chandra, Mr. Ritesh Kumar Sharma,
Advocates

Mr. Sany Antony, Advocate

Mr. Ankur Mittal, Mr. Abhay Gupta, Advocate
Mr. Rahul Khurana, Advocate, Mrs. Madhri
Gupta, Mr. Sanjay Sabbarwa, Mining Officer

ORDER
The common question for consideration in this group of matters is
the steps required to be taken for environment protection from
unregulated sand mining in the States of Gujarat, Karnataka,
Maharashtra, West Bengal, Odisha, Punjab, Haryana and
Uttar Pradesh. The issue is common even with regard to States who

are not party to these proceedings.

821
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Background

The Hon’ble Supreme Court, vide judgment in Deepak Kumar Vs
State of Haryana &Ors. (2012) 4 SCC 629, directed that leases of
minor minerals, including their renewal, even for an area of less than
S hectares (ha) be granted only after environmental clearance from
the Ministry of Environment and Forest and Climate Change (MoEF
& CC). This direction was held to be necessary in view of degradation
of environment on account of illegal and unrestricted upstream, in-
stream and flood plain sand mining activities. Under the existing
guidelines, no environmental clearance was required for minor leases
of less than S5 hectare area. The result was that there was no
regulation of such mining which resulted in environmental
degradation. Even bigger cluster was split up in less than S ha units

to avoid law.

The Hon’ble Supreme Court observed that absence of regulation of
such mining was not justified as it was threat to bio-diversity, could
destroy riverine vegetation, cause erosion, pollute water sources,
badly affecting riparian ecology, damaging ecosystem of rivers, safety
of bridges, weakening of riverbeds, destruction of natural habitats of
organisms living on the riverbeds, affects fish breeding and
migration, spell disaster for the conservation bird species, increase

saline water in the rivers.

The Hon’ble Supreme Court observed that such mining has direct
impact on the physical habitat characteristics of the rivers such as

bed elevation, substrate composition and stability, in-stream
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roughness elements, depth, velocity, turbidity, sediment transport,
stream discharge and temperature. Increase in demand of sand has
placed immense pressure in the supply of sand resource and mining
activities were going on illegally as well as legally without requisite
restrictions. Lack of proper planning and sand management disturbs
marine ecosystem and upset the ability of natural marine processes

to replenish the sand.

The Hon’ble Supreme Court noted that core group was constituted by
the MoEF&CC to examine the impact of minor minerals on riverbeds
and ground waters. A draft report was prepared recommending
mandatory preparation of mining plan on the pattern of mining plans
for major minerals. Further recommendations are reclamation and
rehabilitation of abandoned mines, proportion of hydro geo-logical
balance for minerals below ground water table limiting depth of
mining to 3 meter and identification on locations where mining
should be permitted was required. There is need for identifying safety
zones in the proximity of intendments. Thus, strict regulatory
parameters were required for regulating mining of minor minerals. It
was noted that in-stream mining lowers the stream bottom of rivers
which may lead to bank erosion. Depletion of sand in the stream bed
causes deepening of rivers which may result in destruction of aquatic
and riparian habitats. It has impact on stream’s physical habitat

characteristics.

The grievance before the Tribunal is that the river bed mining was
taking place at several locations in violation of judgment of the

Hon’ble Supreme Court either without any valid lease or under leases

823
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given without following the strict regulatory regime in terms of
judgment of the Hon’ble Supreme Court or in violation of lease

conditions.

Proceedings before NGT

This Tribunal passed several orders in the present matter since
05.08.2013! to check illegal sand mining from the riverbeds without
environmental clearance or in violation of terms of environmental
clearance. The State of Uttar Pradesh was directed to frame a policy
to check illegal sand mining. MOEF&CC was also directed to prepare
comprehensive guideline on the subject. The Tribunal considered
regulatory regime applicable in some of the States in the light of the
judgment of the Hon’ble Supreme Court in Deepak Kumar (supra),
including in the States of Uttar Pradesh, Haryana, Madhya Pradesh,
Maharashtra, Karnataka, Gujarat, West Bengal and Odisha. The
MoEF&CC issued Sustainable Sand Mining Guidelines 2016, vide
notification dated 15.01.2016. Thereafter, further directions were
issued by the Tribunal in the light of report of the High-powered

Committee?2.

Despite this, the menace of illegal sand mining in India continues
unabated. As per reports, the sand business in India employs over 35
million people and is valued at well over $126 billion per annum. In
the year 2015-2016, there were over 19,000 cases of illegal minor
minerals including sand in the country.3 In Uttarakhand, a 115 years

old bridge collapsed due to overloaded sand trucks. In Maharashtra,

1In O.A. No 38/2015

2 Order dated 08.08.2018 in Gurpreet Singh Bagga Vs. Ministry of Environment, Forest and
Climate Change, E.A. No. 17/2016

3 http:/ /www.legalserviceindia.com/legal/article-73-why-is-illegal-sand-mining-harmful-.html
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26,628 cases of illegal sand mining were recorded in the year 2017.
The State of Maharashtra has the highest number of cases of non-
compliance of Sustainable Sand Mining Management Guidelines,
2016. The State of Kerala suffered hugely in 2004 Tsunami and 2018
floods which several report explain were aggravated by illegal sand
extraction.# The issue of illegal sand mining is also rampant in the
states of Goa®, Bihar®, Tamil Nadu’, Uttarakhand8, Telangana®,

Jammu and Kashmirl® amidst others.

Natural resources are ‘public goods’ and the Doctrine of Equality
must guide the State in determining the actual mechanism for
distribution of natural resources. It takes into account the rights and
obligations of the State vis-a-vis its people and the demands that the
people be granted equitable access to natural resources and they are
adequately compensated for the transfer of these resources for public
domain and regulation of rights and obligations of the State vis-a-vis
private parties seeking to acquire the resources which demands that

the procedure adopted and distribution is just and transparent.

Public Trust Doctrine primarily rests on the principle that certain
resources like air, sea, water and forest have great importance to
public as a whole and it is wholly unjustified to make them a subject
of private ownership. The public trust doctrine enjoins upon the

Governments to protect the resources for enjoyment of general public

4 https://sandrp.in/2019/03/01 /sand-mining-2018-is-it-a-national-menace/

> https://timesofindia.indiatimes.com/city/goa/govt-is-ignoring-illegal-sand-mining/articleshow/67908428.cms

6 https://www.firstpost.com/india/illegal-sand-mining-part-3-bihar-govts-attempted-crackdown-has-sent-prices-

soaring-officials-face-axe-as-rivers-in-ruin-6008351.html

7https://en.Wiki;:)edia.org/wiki/Sand mining _in Tamil Nadu

8 https://sandrp.in/tag/uttarakhand-sand-mining/

o https://sandrp.in/2019/02/26/sand-mining-2018-telangana-and-andhra-pradesh/
% ttps://greaterkashmir.com/article/news.aspx?story id=309365&catid=2&mid=53&AspxAutoDetectCookieSupport

=1

825
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rather than to permit the use for private ownership of commercial

purposes.!1

When the State holds a resource that is freely available for the use of
public, it provides for a high degree of judicial scrutiny on any action
of the State in dealing with the subject in a prudent manner. It is the
duty of the State to provide complete protection to the natural
resources as a trustee of the public at large. Moreover, a policy to
give free sand must be justified as a welfare measure but even this
consideration cannot justify unregulated and unscientific mining
unmindful of impact on environment. If in the course of mining,
damage is caused, cost of the same must be recovered from such
violators. In any case, the authorities cannot avoid their duty under
the environmental law to prevent and restore the damage which is an

inalienable duty of the State.

Sudarsan Das v. State of West Bengal

Vide order dated 04.09.2018 in O.A No. 173/2018, Sudarsan Das v.
State of West Bengal & Ors, the Tribunal considered the issue of
unchecked mechanised sand mining on the banks of river
Subarnarekha by use of suction pumps, earth movers and netting in
an area falling under Jaleshwar Tehsil, Balasore District, Odisha on
the Odisha — West Bengal Boarder area and neighbouring district of
West Medinapur in the State of West Bengal. The mining was being
done by a method whereby ground water is allowed to seep into
excavation of 40 to S0 feet beneath the river and collected in sumps

and pumped away for disposal. No environmental clearance had been

l1Natural Resources Allocation in RE: Special Reference No. 1/2012, (2012)10 SCC1, para 77-

78,89-92
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taken nor consent taken from the Pollution Control Board. This was
impacting the ecology of the river including its channel geometry, bed
elevation, substratum composition and stability, instream roughness
of the bed, flow velocity, discharge capacity, sediment transpiration
capacity, turbidity, temperature, etc. Such indiscriminate mining
was the cause of the river Subarnarekha changing its course every
year and made susceptible to flooding during every monsoon,
threatening the safety of the villages situated along the river bank
due to the banks being severely eroded in villages Rajnagar, Mankia,
Kanrpur, Totapada, Beherasahi and Praharajpur. The authorities
confirmed that illegal mining was taking place at large scale without
any Environmental Clearance under the Environment (Protection)
Act, 1986 or Consent under the Water (Prevention and Control of
Pollution) Act, 1974 or the Air (Prevention and Control of Pollution)
Act, 1981. Sustainable Sand Mining and Management Guidelines,

2016 were also not being followed. There was adverse impact on the

ecology. No Management Plan was  prepared for replenishment
of preventive steps. Safeguards suggested in the
report.  of High-powered = Committee in September,

201612 were also not been adopted.

12 The report suggest follows:

“i) Project Proponent must ensure that the security features of Transport Permission viz. (a)
Printed on Indian Bank Association (IBA) approved Magnetic Ink Character Recognition Code
(MICR) paper; (c) Unique Barcode; (d) Unique Quick Response Code (QR); (e) Fugitive Ink
Background; (f) Invisible Ink Mark; (g) Void Pantograph; (h) Watermark.

ii) Project Proponent must ensure that the CCTV camera, Personal Computer (PC), Internet
Connection, Power Back up, access control of mine lease site; and arrangement for weight or
approximation of weight of mined out mineral on basis of volume of the trailer of vehicle used
at mine lease site are available.

iii) Project Proponent must ensure the Scanning of Transport Permit or Receipt and uploading on
Server.

iv) The State Mines and Geology Department should print the Transport Permits/Receipt with
security features enumerated at Paragraph (i) above and issue them to the mine lease holder
through the District Collector. Once these Transport Permits or Receipts are issued, they
would be uploaded on the server against that mine lease area. Each receipt should be
preferably with pre-fixed quantity, so the total quantity gets determined for the receipts
issued. When the Transport Permit or Receipt barcode gets scanned and invoice is generated,

827
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the particular barcode gets used and its validity time is recorded on the server. So all the
details of transporting of mined out material can be captured on the server and the Transport
Permit or Receipt cannot be reused.

v) The staff deployed for the purpose of checking of vehicles carrying mined mineral should be in
a position to check the validity of Transport Permit or Receipt by scanning them using
website, Android Application and SMS.

vi) In case the Vehicle breakdown, the validity of Transport Permit or Receipt shall be extended
by sending SMS by driver in specific format to report breakdown of vehicle. The server will
register this information and register the breakdown. The State can also establish a call
centre, which can register breakdowns of such vehicles and extend the validity period. The
subsequent restart of the vehicle also should be similarly reported to the server/call centre.

vii) The route of vehicle from source to destination should be tracked through the system using check
points, Radio-frequency identification (RFID) Tags, and Global Positioning System (GPS) tracking.

viii) The system shall enable the Authorities to develop periodic report on different parameters like daily
lifting report, vehicle log/history, lifting against allocation, and total lifting. The system can be used to
generate auto mails/SMS. This will enable the District Collector/Magistrate to get all the relevant details
and will enable the authority to block the scanning facility of any site found to be indulged in
irregularity. Whenever any authority intercepts any vehicle transporting illegal sand, it shall get
registered on the server and shall be mandatory for the officer to fill in the report on action taken. Every
intercepted vehicle should be tracked.”

Considerations required to be kept in mind for sustainable sand mining are:

a.

Parts of the river reach that experience deposition or aggradation shall be identified first. The Lease
holder/ Environmental Clearance holder may be allowed to extract the sand and gravel deposit in
these locations to manage aggradation problem.

The distance between sites for sand and gravel mining shall depend on the replenishment rate of
the river. Sediment rating curve for the potential sites shall be developed and checked against the
extracted volumes of sand and gravel.

Sand and gravel may be extracted across the entire active channel during the dry season.
Abandoned stream channels on terrace and inactive floodplains be preferred rather than active
channels and their deltas and flood plains. Stream should not be diverted to form inactive channel.
Layers of sand and gravel which could be removed from the riverbed shall depend on the width of
the river and replenishment rate of the river.

Sand and gravel shall not be allowed to be extracted where erosion may occur, such as at the
concave bank.

Segments of braided river system should be used preferably falling within the lateral migration area
of the river regime that enhances the feasibility of sediment replenishment.

Sand and gravel shall not be extracted within 200 to 500 meter from any crucial hydraulic
structure such as pumping station, water intakes, and bridges. The exact distance should be
ascertained by the local authorities based on local situation. The cross-section survey should cover
a minimum distance of 1.0 km upstream and 1.0 km downstream of the potential reach for
extraction. The sediment sampling should include the bed material and bed material load before,
during and after extraction period. Develop a sediment rating curve at the upstream end of the
potential reach using the surveyed cross- section. Using the historical or gauged flow rating curve,
determine the suitable period of high flow that can replenish the extracted volume. Calculate the
extraction volume based on the sediment rating curve and high flow period after determining the
allowable mining depth.

Sand and gravel could be extracted from the downstream of the sand bar at river bends. Retaining
the upstream one to two thirds of the bar and riparian vegetation is accepted as a method to
promote channel stability.

Flood discharge capacity of the river could be maintained in areas where there are significant
flood hazard to existing structures or infrastructure. Sand and gravel mining may be allowed to
maintain the natural flow capacity based on surveyed cross- section history.

Alternatively, off-channel or floodplain extraction is recommended to allow rivers to replenish the
quantity taken out during mining.

The Piedmont Zone (Bhabhar area) particularly in the Himalayan foothills, where riverbed material
is mined, this sandy-gravelly track constitutes excellent conduits and holds the greater potential for
ground water recharge. Mining in such areas should be preferred in locations selected away from
the channel bank stretches.

Mining depth should be restricted to 3 meter and distance from the bank should be 3 meter or 10
percent of the river width whichever less.

The borrow area should preferably be located on the river side of the proposed embankment,
because they get silted up in course of time. For low embankment less than 6 m in height, borrow
area should not be selected within 25 m from the toe/heel of the embankment. In case of higher
embankment the distance should not be less than 50 m. In order to obviate development of flow
parallel to embankment, cross bars of width eight times the depth of borrow pits spaced 50 to 60
meters centre-to-centre should be left in the borrow pits.

Demarcation of mining area with pillars and geo-referencing should be done prior to start of
mining.”

10
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The Management Plan as per the guidelines is to require system of
replenishment as well as preventive steps during the sand mining.
Replenishment and reclamation of riverine sand are the integral
part. Guidelines also deal with the issue of depth of mining and
strict regulatory regime. The management of mining clusters should
have a separate approach. Management of sand deposited after the
floods should be treated as separate for mining. Monitoring system
proposed includes safeguards during transport as well as checking

of condition of mining.

The Tribunal noted that Ministry of Mines and Indian Bureau of
Mines (IBM) had developed Mines Surveillance System (MSS), with
assistance from Bhaskaracharya Institute for space applications and
Geoinformatics (BISAG), Gandhinagar and Ministry of Electronics
and Information Technology (MEITY). The Mining Surveillance
System (MSS) is a satellite-based monitoring system which aims to
establish a regime of responsive mineral administration by curbing
instances of illegal mining activity through automatic remote

sensing detection technology.

In view of above, the Tribunal directed!3 the MoEF&CC to revise its
guidelines as in-spite of the guidelines already issued, the
monitoring mechanism was not working effectively. The directions of
this Tribunal are:

“i.  Mining Surveillance System discussed in para 23
above be finalized in consultation with ISRO

Hyderabad.

13

Vide order dated 04.09.2018 inOriginal Application No. 173 of 2018 (Earlier O.A. No.
89/2017) (EZ) in the matter of Sudarsan Das Vs. State of West Bengal &Ors.
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Safeguards suggested in Sustainable Sand Mining
Guidelines published by the MoEF&CC in the year
2016.

Suggestions in the High-Powered Committee Report.
Requirement of demarcation of boundaries being
published in respect of different leases in public
domain.

Need to issue SOP laying down mechanism to
evaluate loss to the ecology and to recover the cost of
restoration of such damage from the legal or illegal
miners. Such evaluation must include cost of mining
material as well as cost of ecological restoration and
net present value of future eco system services
forgone.

Need to set up a dedicated institutional mechanism
for effective monitoring of sand and gravel mining
which may also take care of mining done without
any Environmental Clearance as well as mining
done in violation of Environmental Clearance

conditions.

The Mining Department may make a provision for
keeping apart atleast 25% of the value of mined
material for restoration of the area affected by the
mining and also for compensating the inhabitants

affected by the mining.

One of the conditions of every lease of mine or
minerals would be that there will be independent
environmental audit atleast once in a year by
reputed third party entity and report of such audit be
placed in public domain.

In the course of such environmental audit, a three
member committee of the local inhabitants will also
be associated. Composition of three members
committee may preferably include ex-servicemen,
former teacher and former civil servant. The
Committee will be nominated by the District

Magistrate.”

12
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Such steps were to be worked out within two months and circulated
to all States. The mechanism is to provide for a report of
implementation from the concerned States every quarter. The matter
needs to be reviewed after every six months by the MoEF & CC. The
direction with regard to setting up of ‘dedicated institutional
mechanism’ for monitoring of conditions of Environmental Clearance
as granted under EIA Notification, 2006 in respect of sand and
gravel mining as directed in para (vi) is for an All-Encompassing
Body to monitor the conditions of Environmental Clearance with
respect to all development projects. Report of the steps taken by
MOEF&CC was to be furnished to this Tribunal by email at

filing.ngt@gmail.com on or before 31.12.2018.

The Tribunal also issued directions to the State of West Bengal and

Odisha to take steps as follows:
«

i. The State of West Bengal and Odisha may
demarcate the boundaries for regulating grant of
sand mining lease within three months from today.
No mining lease of minor minerals may be given in
the area in question till demarcation is complete. All
existing mining operations in those areas shall
remain suspended till demarcation work is
completed and attains finality. To carry out the
demarcation, the Chief Secretaries of the two
States may constitute a team of three suitable
officers each within two weeks. The said teams

may hold their first meeting within one month.

i. The States of West Bengal and Odisha must
ensure that mining in all sand mining blocks is
undertaken strictly in accordance with the

provisions of EIA Notification, 2006, MoEF

13
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Notification dated 15th January, 2016 and the
Sustainable Sand Mining Management Guidelines,
2016. They must also ensure that no sand mining
is permitted without due compliance of Water
(Prevention and Control of Pollution) Act, 1974 and
the Air (Prevention and Control of Pollution) Act,
1981 as well as regulations governing clearances
by the Central Ground Water Authority. The District
Administration must be held accountable for any

failure.

District Magistrates and Superintendents of Police,
Balasore district in Odisha and Paschim
Medinapur, West Bengal, respectively, shall seize
all sump pumps, other machinery, tools, vehicles,

etc. used for carrying out illegal sand mining.

Apart from instituting appropriate criminal
proceedings against those carrying out illegal
mining, exemplary penalty shall be imposed
against them by the concerned District Magistrates
within three months from today to cover the cost of
restoration of environment and to compensate the

victims.

The Chief Secretaries of the two States shall also
get prepared jointly a detailed restoration plan for
river Subarnarekha and its riverbeds for which a
Committee of experts shall be constituted from
independent institutions, i.e., the CPCB, Indian
School of Mines, Dhanbad and the respective State
Pollution Control Boards as members. Such

constitution may take place within one month.

The Expert Committee shall carry out detailed
study and submit the restoration plan, as far as
may be practicable, within three months after its

constitution.

14
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The Committee shall also get the assessment done
through Indian Council of Forestry Research and
Education, Dehradun of the ecological damage on
account of illegal mining by incorporating the
following components: a) Cost of riverbed material.
b) Cost of ecological restoration. c) Net present

value of the future ecosystem services foregone.

The above steps may be facilitated by the Regional
Office of the CPCB as nodal officer, by coordinating
with the Chief Secretaries of the two States.

The damage suffered by the inhabitants caused
by the illegal mining may also be assessed by the
above Committee, which shall form a separate
component of the Restoration Plan for river
Subarnarekha as per direction No. (v) above. Cost
of restoration plan shall be recovered as
environmental compensation from the illegal
miners, to be identified by the District Magistrate.
The component of the compensation in respect of
damages suffered by the inhabitants may be
credited with District Legal Services Authority. The
District Legal Services Authority may disburse the
same to the victims of illegal mining, after proper

identification.”

Merathia, former Judge of Jharkhand High Court to oversee the

execution of above directions which was to function for six months.

Consideration in Today’s Proceedings

Sand Minning in the State of West Bengal and Odisha
The matter has been listed today to consider the report from the

MoEF & CC which was to be furnished by 31.12.2018 in terms of

15
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para 28 in Sudarshan Das (supra) and report of the oversight
Committee which was to be furnished within three months in
respect of steps taken by the State of West Bengal and Odisha in

terms of direction of this Tribunal.

We may note that vide order dated 16.01.2019 in O.A. No.
606/2018, titled Compliance of Municipal Solid Waste Management
Rules, 2016, the Tribunal flagged the issue of sand mining as one of
the issues required to be monitored by the Chief Secretaries of the
concerned States and to be reported to the Tribunal on personal

appearance of Chief Secretaries before the Tribunal.

In pursuance of the said direction, Chief Secretaries of Odisha and
West Bengal furnished their respective reports on 26.03.2019 and
02.04.2019. Learned counsels for the State of West Bengal and
Odisha have relied upon the said reports during the hearing of
present cases. The reports were not found to be satisfactory as per
orders  of the Tribunal dated 26.03.2019 and 02.04.2019

respectively and further directions were issued.

Question for consideration is further directions in the matter. We
will consider this aspect after noticing developments in connected

cases.

Sand Mining in the State of Gujarat

Following the above order in Sudarsan Das (supra), the issue of
illegal sand mining in the State of Gujarat was dealt with in O.A. No.
360/2015, National Green Tribunal Bar Association v. Virender Singh
(State of Gujarat). The Tribunal passed several orders from time to

time since 28.11.2016 and finally considered the report of the State

16
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of Gujarat vide order dated 13.07.2018 to the effect that persons
engaged in illegal mining were identified and proceeded against. The
Tribunal directed the State of Gujarat to take further preventive and
remedial steps and observed that compounding fee to be recovered
should be fixed having regard not only to the cost of mined material
but also the cost of restoration of the environment and cost of
ecological services lost forever and should be separately accounted
for, for restoration of the environment. Again, vide order dated
17.09.2018, the Tribunal considered the policy of the State of
Gujarat but found that preventive and remedial steps proposed were
not sufficient. Damage caused to the environment was not fully
taken into account. It was required to include Net Present Value
(NPV) of future ecosystem services foregone forever. It was also
observed that the preventive steps should also include demarcation
and publication of boundaries in different leases and the same may
be placed in the public domain. The Tribunal also referred to other
orders on the subject being orders dated 05.09.2018, 10.09.2018
and 13.09.2018 in Original Application No. 44/2016- Mushtakeem
Vs. MoEF & CC & Ors., Original Application No. 304/2015- Jai singh
& Anr. Vs. Union of India & Ors. and Original Application No.
186/2016 - Satendra Pandey Vs. Ministry of Environment, Forest &
Climate Change & Anr. The application was disposed of but the
action taken report was required to be furnished. Accordingly, the
matters have been put up today for consideration of the action taken

report.

We may also note that vide order dated 04.01.2019 in Original
ApplicationNo.110(Tuc )/ 2012, Threat to life arising out of coal mining

in south Garo Hills district v. State of Meghalaya & and Ors., the
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issue of compensation and seizure of vehicles in the context of illegal
rat hole mining in the State of Meghalaya was considered. On the
subject of compensation to be recovered for damage to the
environment, it was observed:

“31. Paying capacity and the amount which may act as
deterrent to prevent further damage is also well
recognised. Net Present Value of the ecological services
foregone and cost of damage to environment and
pristine ecology,the cost of illegal mined material, and
the cost of mitigation and restoration are also relevant
factors. The Committee may go into these aspects to
determine the final figure.

32. We are satisfied that having regard to the totality of
factual situation emerging from the record, damages
required to be recovered are not, prima facie, less than
Rs. 100 Crores. Accordingly, by way of an interim
measure, we require the State of Meghalaya to deposit
Rs. 100 crores within two months with the CPCB in this
regard.”

On the subject of vehicles, it was observed:
“36. The Committee may also consider the following:-

Any cranes and trucks found to be involved in
illegal mining or transportation which have not yet
been seized may also be seized. The seized
vehicles or equipments be released by the
concerned District Magistrates only after recovering
damages to the extent of 50% of the showroom 17
price of the vehicles or equipments. The said

amount may also be credited to the restoration
fund.”

We have perused the report filed by the State of Gujarat vide email
dated 17.12.2018 to the effect that environment compensation scale
has been enhanced which now can be between 21% to 41% value of
the illegally mined material and if such value is found to be less
than the cost of the damage to the environment, the matter is to be

referred to the State Pollution Control Board. The above

18



25.

26.

27.

219

compensation is in addition to the penalties under the Rules.

However, the scale of penalty has not been specified.

Accordingly, further directions are required which may apply not
only to the State of Gujarat but also other States. We may consider

this aspect after taking note of developments in other States.

Sand Mining in the State of Karnataka

O.A. No. 366/2015 (M.A. No. 02/2019), National Green Tribunal Bar
Association v. Dr. Sarvabhoum Bagali (State of Karnataka) and O.A.
No. 368/2015 (M.A. No. 16/2019), National Green Tribunal Bar
Association v. Dr. Sarvabhoum Bagali (State of Maharashtra) relate
to the issue of sand mining in the State of Karnataka and
Maharashtra. Vide order dated 25.09.2018, the matter was
considered in the light of observations in O.A No. 173/2018 (Earlier
O.A. No. 89/2017 (EZ) (ILA. No. 76/2019), Sudarsan Das Vs. State of
West Bengal &Ors and Original Application No. 186/2016, Satendra
Pandey v. Ministry of Environment, Forest & Climate Change &Anr.
The States of Karnataka and Maharashtra were required to take
steps as per the directions in the above matters, to the extent

applicable and file an affidavit.

Accordingly, an affidavit has been filed on 06.03.2019 by the state of
Karnataka stating that there was no sand mafia in the State of
Karnataka and only there are exceptional instances. It is further
submitted:

“I submit that all necessary steps are taken by
Government of Karnataka and compliance report is
submitted in this case, separately. If this Hon’ble

Tribunal opines to establish any  “Monitoring
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Mechanism”, we welcome it. However, any suggestions
or directions may kindly be issued to Government of
Karnataka to (1) evaluate loss to the ecology (2) to
recover cost of restoration from illegal miners (3) to
monitor mining (4) to make provision for restoration (5)
for compensation to the inhabitants and (6) for audit
etc., the Government of Karnataka uwill obey the

directions of this Hon’ble Court.”

28. Our attention has been drawn to a news article published in
Bangalore Mirror dated 24.12.2018 appearing under the title
“Karnataka: Sand mafia under scanner after lorry runs over
official’’4 and an article published in Decan Herald dated
17.09.2018 under the title “Karnataka is a leading State that
witnesses the devastating effects of sand mining”!5 to the effect that
fourteen million metric tonnes of sand unaccounted for the State of

Karnataka is as follows:

“The state government is receiving approximately
Rs 150 crore as royalty from legitimate sand
mining blocks every year. As per estimates, the
state government is losing around Rs 200 crore
per year due to illegal sand mining. Here is a
ballpark estimation to find out the consumption of
sand in the state. According to cement
manufacturing companies’ data, around 18 million
metric tonnes of cement is sold in the state every
year. The cement-sand mix ratio is either 1:4 or
1:6 (four or six bags of sand per cement bag). Even
if 1:4 ratio is taken, a whopping 70 million metric
tonnes of sand is approximately used in the state

every year. The official data from the Department

14https:/ /bangaloremirror.indiatimes.com/bangalore /others/karnataka-sand-mafia-under-
scanner-after-lorry-runs-over-official /articleshow /67221261.cms
1Shttps:/ /www.deccanherald.com/exclusives/illegal-sand-mining-wrecking.html
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of Mines and Geology shows that from the blocks
permitted by it, a total quantity of 30 million metric
tonnes of sand (from all types of blocks - river
sand, patta land, blocks allocated to government
departments, and manufactured sand) is
produced in the state. As per this, there is a
difference of around 40 million metric tonnes of
sand in comparison to the cement sold in the

state.”

29. We may consider further directions after noting facts of other states.

Sand Mining in the State of Maharashtra

30. In the case of Maharashtra, an affidavit has been filed by the State
of Maharashtra on 20.2.2019 to the effect that the State
Government is in the process of framing Sand Mining Policy for

which a Committee has been constituted.

31. Our attention has also been drawn to an article published in The
Hindustan Times dated 27.01.2019 under the title “Maharashtra
registers most cases of illegal mining between 2013-17”16 inter alia

stating as follows:

“Maharashtra recorded 1,339,706 illegal mining cases
between 2013 and 2017, the highest number in the
country, revealed data submitted by the Union
environment ministry before the Rajya Sabha on

January 3.

However, the state had one of the lowest number of
prosecutions in such cases. The state filed 712 first
information reports (FIR) and one court case, while

seizing around 1,39,000 vehicles used in illegal

16 https:/ /www.hindustantimes.com/india-news/maharashtra-registers-most-cases-of-illegal-
mining-between-2013-17 /story-2j69aqgmsygezCcTBBB8emtN.html
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mining operations and collecting Rs 267 crores as

fines from offender.

India recorded 4,16,410 cases during the same time,
which means Maharashtra accounts for 33.5% of all
cases in the country. Uttar Pradesh recorded 36,054
illegal mining cases, Madhya Pradesh 46,193,
Karnataka 33,390, and Goa had 3 cases. The
information was submitted in response to a query on

the environmental impact of illegal mining.”

In view of above, further directions are required to be considered for

the State of Maharashtra.

Sand Mining in the State of Punjab

Vide order dated 13.11.2018 in O.A. No. 874/2018 News item
published in "The Tribune " Authored by Arun Sharma Titled "Mounds
of sand on Sutlej banks, mining mafia digs in", a report was sought
on the allegation of large scale illegal mining on the bank of River
Satluj in District Ropar in the light of directions vide order dated
04.09.2018 in Sudershan Das (supra) and other orders.
Accordingly, a report has been received vide email dated 25.02.2019
confirming that illegal mining had taken place. The observations in

the inspection report are as follows:

“l1. No mining operation was observed during visit of
the Committee at the mining sites located in the
riverbed.

2. The mining of minor minerals in the riverbed has
taken place more than permitted depth of 3 meters,
as specified in point no. 4(i) of Form — L appended to
the Punjab Minor Mineral Rules, 2013, which is a

violation of sustainable mining practice.
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The specified boundaries or demarcation of mine
lease area was not demarcated as required for
checking illegal mining, substantiates the fact of
illegal or unauthorized excavation of minerals.

From the existing natural level adjoining to the
mining site, it we noticed that mining has been
carried out in an unscientifically manner as:

a) The mining of minor mineral has been
done beyond the permitted depth.

b) No strip of 7.5 m width of the lease
boundary as seen left as per provisions of
the Metalliferous Mines Regulations, 1961
in compliance to condition imposed in the
Mining Plan approved by the State
Geologist, Punjab, a serious violation for
safety of banks.

c) The contractor has not maintained slope
height not exceeding 45 degree from the
horizontal width along the boundaries of
mining site in compliance to condition no.

12 of the letter vide which mining plan
was approved, negligence towards slope
stability.

d) The contractor was not providing bench
along the boundary of the mining Site
having height not exceeding 1.5 m and is
width should not be less than the height
as per condition no. 13 of the letter vide
which mining plan was approve.

From the conditions of the area along the riverbed
in revenue estate of village Baihara and Swarha, it
seems that the mining has been carried out at the
different locations in an unscientific way.

During the inspection, the impressions of heavy
vehicles movement were observed. Also, it was
found that road for movement of vehicle were in

very bad shape as these roads have not been
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stabilized or metalled with any of construction
material and no plantation was observed along the
roads.

The development of water sumps as well as
erosion of banks due to unscientific mining within
the riverbed are threat to river ecological system
and make it prone to flooding conditions during full
flow. Also, it may cause the course of river to
change rapidly and meandering to a great extent.
No check post was observed during the visit along
the routes leading to mining lease area.

As per stipulation of environmental clearance, the
contractor is required to maintain safety and
stability of river banks i.e. 3 m or 10% of the width
of the river, whichever is more will be left intact as
no mining zone. Since no embankment of the
riverbed was noticed and there was no
demarcation of the mining site, as such, compliance
of the above stipulation of the Environmental
Clearance could not be verified.

The contractor has neither done any plantation
along with the lease boundary of mining site in
compliance to the condition imposed in the
approval letter of the Mining plan.

The stone crusher units nearby the riverbed were
observed by the committee. The stone crusher
units were observed to be non-operational during
visit of the committee, but stock piling of crushed
material is indicative of their operation. The heavy
machineries like JCB, pokland machines, dumper
etc. were observed around the river, which may
have been use for illegal mining in the area. Hence,
the possession of these types of machines and
working of stone crusher units need to be
regulated. This issue needs to be monitored by the

State.”
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34. The Committee further observed.

“The suggestions of the joint committee visit on
20.12.2018 in the report filed in OA no. 767 of
2018 titled as Dinesh Kumar Chadha versus State

of Punjab & Others were as follows :

e The mining activity within the riverbed should not
be permitted without the preparation of
Comprehensive Mining plan/ District Survey report
as required in Sustainable Sand Mining
Management Guidelines, 2016 issued by the MoEF
by the State of Punjab with
replenishment/ scientific study by an institute of
national importance and prior recommendations of

MoEF & CC.

e The State of Punjab may be asked to develop
mechanism to stop the illegal extraction and
transportation of riverbed material. The mechanism
must include the environmental compensation for
violators and vehicles used for the purpose to be
seized along with prosecution of owners of such
vehicles. Including cancellation of registration

certificate of such vehicles.

e The District Administration may  consider
establishing the check post barrier at suitable site
to check vehicles carrying the riverbed material
and to maintain strict vigil over overloading

vehicles involved.

e The Detailed Survey of river eco system comprising
of identification of river stretches affected by
unscientific mining should be carried out for
preservation and exclusion of stretches from any
type of extraction process or mining activity. In

addition the auction of identified stretches may not
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be considered  without approved  annual

replenishment report.

The restoration plan of river ecosystem in mine
lease area should be enforced for minimizing the
impacts of unscientific mining and to improve the
riparian habitat. The State of Punjab can be asked
to execute the restoration plan within time bound

manner.

The demarcation of auctioned mine lease area
should be done urgently with pillars/fencing along
with geo-referencing to protect the river ecosystem

and to avoid bed degradation.

The raw material to be imported, processed,
dispatched and balance stock shall be regulated
strictly as per the policy guidelines for registration
and working of stone crushers in the State of
Punjab issued by the Department of Industries and
Commerce vide notification dated 19.03.2015.

As regards to initiating action against the erring
officials, the Heads of the concerned Departments
should identify the erring officials who allowed to
take place illegal mining and initiate action against
these officials, after conducting detailed

investigations.

The same physical conditions have been noticed
during the recent visit on 20.2.2019 at the mining
sites located in the revenue estate of village
Baihara and Swarha, as such, the suggestions
may be considered by the court alongwith the

followings:
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The District Survey Report for the mining site in the
area in order to identify depositions / aggradations
stretches of the riverbed material should be
prepared.

Declaration of safety zones around infrastructures
like National Highway, Bridge, Railway line etc.
must be ensured for protection as per provisions of
the Punjab Minor Minerals Rules, 2013.
Replenishment report including time of
replenishment for the mining area to be undertaken
by the concerned Authorities for permitting mining.
Strict vigilance to be implemented to ensure no

illegal mining / transportation in the bed of river.

As regards to facts noted regarding mining beneath
the bridge on Sri Anandpur Sahib-Garshankar

road, besides above, it is suggested as under:

The Deptt. of Mining is required to ensure the
compliance of stipulations of para 4 of Form 'L’
appended to the Punjab Mining Minerals Rules,
2013 as regards to no mining area within a
distance of 500m upstream /downstream of any
high level bridge and 250m upstream /

downstream of other bridges.

The Mining department jointly with Deptt. of
Irrigation is required to rejuvenate the area near
and beneath the above mentioned bridge so as to
ensure safety of the same and these departments
are required to take necessary safeguards for

further safety of the said bridge.”

In view of above, directions are called for to the State of Punjab to

deal with the issue of sand mining.
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Sand mining in the State of Uttar Pradesh and Haryana

O.A. No. 44/2016, Mushtakeem v. MoEF&CC & Ors., involved
illegal mining in Uttar Pradesh and Haryana on riverbeds of
Yamuna. The matter was disposed of vide order dated 05.09.2018,
following directions dated 04.09.2018 in Sudershan Das (supra).
In terms of order dated 05.09.2018, no report has been received
from the State of Uttar Pradesh. Thus further directions are
necessary. A report has been received from Additional Chief
Secretary, Haryana vide email dated 05.04.2019 to the effect that
the State of Haryana was following the guidelines and will
implement revised Sustainable Sand Mining Guidelines issued by
the Ministry of Environment, Forest and Climate Change
(MoEF&CC) in terms of the order dated 04.09.2018, in O.A No.
173/2018 (Earlier O.A. No. 89/2017 (EZ) (ILA. No. 76/2019),

Sudarsan Das Vs. State of West Bengal & Ors.

In view of the above, further directions are called for to the State
of Uttar Pradesh and Haryana to deal with the issue of sand

mining.

Sand Mining in the State of Madhya Pradesh

Though no case of the State of Madhya Pradesh is listed today, we
have taken note of the problem sand mining in the State in O.A.
No. 456/2018 Nityanand Mishra v. State of M.P. & Ors., which is
pending before this Tribunal and sought report from Committee
vide order dated 31.07.2018. Accordingly, a report is submitted &
the same is on record of the said case. Extract from the report is
as follows:

“Sand mining is directly affecting basking and nesting
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habitats of species in SGS. Mining of sand from the riverbed
and river banks will negatively alter the river morphology,
will increase sedimentation and turbidity and also disrupt
the lateral connectivity within the river. Studies have
already shown condition of Son River to be at a critical level
with severely compromised river flows. Sand mining will
only result in compounding what is an already sub-optimal
riverine habitat. Any further degradation of this habitat will
potentially make Son River uninhabitable for some of the
most threatened fauna in the country. The data from
offence registers of SGS as depicted in table 1 does indicate
that there has been an increase in the number of cases
with respect to the illegal sand mining in the sanctuary
area. The information is about cases that were caught and
processed by the Forest Department. There are many
cases that go unnoticed due to inadequate patrolling
as everyone informs that one truck generates illegal
revenue of Rs. 12,000 and per night 1000 trucks
generate illegal revenue of Rs. 1,20,00,000.”

In view of above, further directions are necessary for the State of

Madhya Pradesh to deal with the issue of sand mining.

Sand Mining in the State of Andhra Pradesh

We may also note that in the case of Anumolu Gandhi V. State of
Andhra Pradesh in Original Application No. 935/2018, illegal sand
mining causing damage to Krishna river in Vijayawada, Godavari
river and their tributaries in the State of Andhra Pradesh and
absence of remedial steps was considered. The Tribunal vide order
dated 04.04.2019 directed the Chief Secretary of the State of
Andhra Pradesh to forthwith prohibit all unregulated sand mining
without following the procedure prescribed under the law in the
judgment of the Hon’ble Supreme Court in Deepak Kumar v. State
of Haryana. The Tribunal further directed Chief Secretary of the
State to evolve a mechanism to assess and recover the cost of

sand mining already incurred in the last three years and initiate
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steps to recover compensation to meet the cost of restoration of
environment. The Tribunal constituted a Committee comprising
CPCB, MOEF&CC, National Institute of Mines, Dhanbad, IIT
Roorkee and Madras School of Economics to undertake
environment damage assessment within three months and furnish

a report to this Tribunal by e-mail at ngt.filing@gmail.com.

In this light, further directions are called for to the State of
Rajasthan and Andhra Pradesh to deal with the issue of sand

mining.

Sand Mining in the State of Rajasthan and Himachal Pradesh

The problem of illegal sand mining contrary to the directions of
the Hon’ble Supreme Court in Deepak Kumar vs. State of Haryana
(supra) in the States of Rajasthan, Himachal Pradesh, Karnataka,
Madhya Pradesh and Punjab was also considered by this Tribunal
in Himmat Singh Shekhawat vs. State of Rajasthan & Ors. (O.A.
No. 797/2018) vide order dated 15.03.2019. the Tribunal founds
the reports submitted by the States to be unsatisfactory and
accordingly directed furnishing of fresh action taken reports. The
matter was directed to be listed on 11.07.2019. The said matter
may now be listed on 23.07.2019 along with the present batch of

matters.

Sand Mining in Bihar

This Tribunal vide its order dated 24.08.2018 in Amarshakti v.
State of Bihar & Ors. O.A. No. 596/2018 dealt with the issue of
illegal sand mining during monsoon in the rivers Son and Ganga

at Koelbar and Patna in Bihar. The Tribunal directed the
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Secretary, mines and minerals, Bihar to constitute a team
comprising of officers of Mines and Minerals Department and
District Magistrate and S.P. Patna to look into the allegations and
report compliance to the Tribunal. Report dated 12.10.2018 was
received from the Government of Bihar stated that 122
prosecutions were initiated and 297 persons arrested. 32 boats
and 287 trucks were seized in District Saran. Action was also
taken in District Bhojpur at Ara and District Vaishali at Hajipur.
The Tribunal directed the Secretary, Government of Bihar to
monitor the matter from time to time and continue to enforce the

law.

Sand Mining in Uttarakhand

The issue of illegal sand mining in the State of Uttarakhand was
also considered by this Tribunal vide its order dated 27.11.2018
in Anand Gopal Singh Bist v. State of Uttarakhand O.A. No.
751/2018 wherein, this Tribunal directed the District Magistrate
Nanital and Principal Chief Conservator of Forest, Dehradun to
jointly look into the matter. The Tribunal vide its order dated
14.02.2019 directed that the monitoring may continue and the
Collector may ensure that Revenue Department performs its duty

in accordance with law.

Sand Mining in other States
[llegal sand mining in violation of Sustainable Sand Mining

Guidelines, 2016 has also been reported widely in the States of
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Jammu and Kashmirl?, Goal8, Keralal9, Telangana?? and Tamil

and Nadu?!.

46. General directions may be necessary even for Bihar, Uttarakhand,
Jammu and Kashmir, Goa, Kerala, Telangana and Tamil Nadu
which may also apply to any other States facing the issue of illegal

sand mining.

Issues

47. Main issues are:

(a) Revision of Sustainable Sand Mining Guidelines, 2016 by the
MoEF&CC in the light of directions of this Tribunal vide order
dated 04.09.2018 in Sudarsan Das (supra).

(b) Compliance of Sustainable Sand Mining Guidelines, 2016 as
may be revised by MoEF&CC as above.

(c) Effective monitoring mechanism for preventive and remedial
measures as directed in orders of this Tribunal, including
surveillance system and recovery of compensation.

(d) Directions in individual cases listed today.

(e) Scale of compensation

48. We may now deal with the issues involved and directions required.

Yhttps://greaterkashmir.com/article/news.aspx?story_id=309365&catid=2&mid=53&AspxAutoDetectCookieSupport
=1
18 https://timesofindia.indiatimes.com/city/goa/govt-is-ignoring-illegal-sand-mining/articleshow/67908428.cms

® Order dated 29.03.2019 in News Item Published In “Indian Express” Authored by Vishnu Verma in O.A. No.
76/2019

20 https://sandrp.in/2019/02/26/sand-mining-2018-telangana-and-andhra-pradesh/

?! https://en.wikipedia.org/wiki/Sand_mining_in_Tamil_Nadu
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Re (i): Revision of Sustainable Sand Mining Guidelines,
2016 by the MOEF&CC in the light of directions of this

Tribunal vide order dated 04.09.2018 in Sudarsan Das (supra).

As noted in para 12 to 15 above, need for revision of Sustainable
Sand Mining Guidelines, 2016 has been discussed by the Tribunal
in order dated 04.09.2018. Further discussion is unnecessary.
The 2016 Guidelines need revision in the light of report of High
Powered Committee in September 2016, failure of Monitoring
mechanism followed by State Boards, SEIIAs, DEIAAs and MSS
system developed by Ministry of Mines & IBN with the assistance
of BISAG and MAITY and other observations quoted in paras 12 to
15 above. Since no report has been received from MoEF&CC as
per report dated 04.09.2018, the MOoEF&CC may now take
necessary steps in the matter in terms of order dated 04.09.2018
in Sudersan Das (supra) latest by June 30, 2019 and file

compliance report by 15.07.2019.

Re (ii): Compliance of Sustainable Sand Mining Guidelines,
2016 as may be revised by MoEF&CC as above.

As noted earlier in paras 17, 23, 27, 31 and 35, States of West
Bengal, Odisha, Gujarat, Karnataka, Maharashtra, Punjab,
Haryana and Uttar Pradesh are required to follow SSMG, 2016 as
may be revised by MoEF&CC and even other States where illegal
sand mining is taking place. All such States may take steps in
terms of orders dated 04.09.2018 in Sudarsan Das v. State of
West Bengal & ors, 05.09.2018 in Mushtakeem v. MoEF&CC &
Ors., 13.09.2018 in Satendra Pandey v. MoEF&CC & Ors. and

16.01.2019 titled Compliance of Municipal Solid Waste
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Management Rules, 2016. The Chief Secretaries may monitor and

furnish reports as earlier directed on the subject of sand mining.

Re (iii): Effective monitoring mechanism for preventive and
remedial measures as directed in orders of this Tribunal,
including surveillance system and recovery of compensation.

We have found in the discussion above, particularly in paras 8 to
11, 20, 21, 23, 29, 32, 33, 36, 39, 41 and 43 with regard to
factual position in various States that monitoring mechanism-
preventive and remedial measures is not effective and illegal sand
mining is continuing. The same needs to be reviewed in the light
of above discussion. The States may review monitoring
mechanism in terms of several directions of the Tribunal and
guidelines of MoEF&CC. As regards monetory compensation, the
same has to be not only equal to cost of mined material and
penalty to evade royalty but also to meet cost of restoration and
NPV of eco services fore gone forever. Seizure of vehicles or other
equipment may be dealt with as per rules and directions in Threat

to life arising out of coal mining in South Garo Hills district (supra).

Re (iv): Directions in Individual Cases Listed Today. For the
discussion and observation hereinabove, case is made out for
issuing directions following discussion on the subject.

In Sudarsan Das (supra) one of the directions was that the Chief
Secretaries of West Bengal and Odisha will prepare a restoration
plan in consultation with the Central Pollution Control Board
(CPCB), Indian School of Mines, Dhanbad and the Respective
State Pollution Control Boards (SPCBs). We are informed that

Indian School of Mines, Dhanbad declined to comply with the
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order. This may call for remedial action against defiance by the
said institution. Order of this Tribunal is a decree of the Court
and can be executed in the manner provided under Section 51
CPC by ordering civil imprisonment or adopting other norms.
Violation of order of this Tribunal is also a criminal offence
punishable by imprisonment and fine. The Head of the
Department concerned is liable to be proceeded against. Thus, the
Director Indian School of Mines, Dhanbad will have to be required
to appear in person to explain why action be not taken for
violation of order of this Tribunal. The State of West Bengal,
Orissa, Punjab and Gujarat need to send further action taken

reports by 30.06.2019.

The State of Uttar Pradesh has not complied with the order dated
05.09.2018. This must not be done by way of last opportunity till
30.06.2019, failing which coercive measures will be adopted.

Responsibility for compliance will be of the Chief Secretary.

In O.A. No. 173/2018, in view of the fact that term of the
oversight Committee headed by Justice Ramesh Kumar Merathia,
former Judge, High Court of Jharkhand was six months which
period is over, the said Committee may now conclude its
proceedings and furnish its final report with findings and
recommendations on or before April 30, 2019. Further directions

in the matter may be considered on the next date.

Re (v): Scale of Compensation
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We have held that the scale of compensation proposed by the

State of Gujarat does not fully comply with the ‘Polluter Pays’

principle which envisages that polluter is required to pay for

complete restoration of the environment. This principle has been

articulated further by the Hon’ble Supreme Court of India in T.N.

Godavarman Thirumulpad vs Union Of India & Ors, (2006) 1 SCC 1

in the context of forests. In this matter, the Hon’ble Supreme

Court appointed a committee of experts and following directions

were given:

i.

ii.

iii.

iv.

To identify and define parameters (scientific, biometric
and social) on the basis of which each of the categories
of values of forest land should be estimated.

To formulate a practical methodology applicable to
different biogeographical zones of India for estimation
of the values in monetary terms in respect of each of
the above categories of forest values.

To illustratively apply this methodology to obtain actual
numerical values for different forest types for each
biogeographical zone in the country.

To determine on the basis of established principles of
public finance, who should pay the costs of restoration
and /or compensation with respect to each category of
values of forests.

Which projects deserve to be exempted from payment

of NPV.

Similar criteria may have to be taken into account for arriving at

an approximate scale of compensation. The compensation is to
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include not only the full value of the illegally mined material but
also cost of restoration of environment as well as cost of ecological
services foregone forever. It should be deterrent so as not to
render such illegal activity profitable. In Sudarsan Das Vs. State of
West Bengal & Ors. (Supra), it was held that full value of the
material, the cost of restoration and the NPV should form part of
the compensation to be recovered. There has also to be action
against the polluters and the erring officers. The vehicles or any
other equipment used for illegal mining are required to be
confiscated and to be released only on payment of atleast 50% of
the showroom value as laid down in Original Application
No.110(THC)/ 2012, Threat to life arising out of coal mining in South
Garo Hills District v. State of Meghalaya& Ors. This scale can then

apply for all States, as far as possible.

We consider it necessary to constitute a Committee comprising
representatives of the MoEF&CC, Central Pollution Control Board
(CPCB), Indian Institute of Forest Management, Bhopal, Institute
of Economic Growth Delhi and Madras School of Economics to
prepare a scale of compensation, after including the above
components which can then be adopted in whole of the country.
The report may be furnished within three months to the Tribunal
by email at ngt.filing@gmail.com. The nodal agency for
compliance and coordination will be CPCB. The Committee may
also take professional service of an expert/ institution in the

matter if it so desires.

Conclusions
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58. We sum up our directions as follows:

a) MoEF&CC may now take necessary steps in the matter in
terms of order dated 04.09.2018 in Sudersan Das (supra)
latest by June 30, 2019 and file compliance report by
15.07.2019, as already directed.

b) The States of West Bengal, Gujarat, Karnataka, Maharashtra,
Punjab, Uttar Pradesh, Haryana, Madhya Pradesh, Andhra
Pradesh, Bihar, Uttarakhand, Jammu and Kashmir, Goa,
Kerala, Telangana and Tamil Nadu and Himachal Pradesh
may take steps in terms of orders dated 04.09.2018 in
Sudarsan Das v. State of West Bengal & ors, 05.09.2018 in,
13.9.2018 in Mushtakeem v. MoEF&CC & Ors. and
16.01.2019 in Compliance of Municipal Solid Waste
Management Rules, 2016. The Chief Secretaries may monitor

and furnish reports as earlier directed.

(c) The States of West Bengal, Gujarat, Karnataka, Maharashtra,
Punjab, Uttar Pradesh, Haryana, Madhya Pradesh, Andhra
Pradesh, Bihar, Uttarakhand, Jammu and Kashmir, Goa,
Kerala, Telangana and Tamil Nadu and Himachal Pradesh
may review monitoring mechanism in terms of directions of

the Tribunal and guidelines of MoEF&CC.

(d) The Director Indian School of Mines, Dhanbad may appear in
person on 26.07.2019 to explain why action be not taken for

violation of order of this Tribunal.

(e) The State of West Bengal, Gujarat, Karnataka, Maharashtra,
Punjab, Uttar Pradesh, Haryana, Madhya Pradesh, Andhra

Pradesh, Bihar, Uttarakhand, Jammu and Kashmir, Goa,
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Kerala, Telangana and Tamil Nadu and Himachal Pradesh

may send further action taken reports by 30.06.2019.

(f) The Committee in terms of para 59 above may furnish its
report within three months to the Tribunal by email at

ngt.filing@gmail.com

59. A copy of this order be sent to MoEF&CC, Central Pollution
Control Board (CPCB), Indian Institute of Forest Management,
Bhopal, Institute of Economic Growth, Delhi and Madras School

of Economics, Chennai by email.

List the matter for further consideration on 26.07.2019.

Adarsh Kumar Goel, CP

K. Ramakrishnan, JM

Dr. Nagin Nanda, EM

April 05, 2019

Original Application No. 360/2015
With other connected matters

AS

-TRUE COPY-

39


SAMEER
Typewritten Text
-TRUE COPY-


8 @ SCC Online Web Edition, © 2026 EBC Publishingiﬁﬁtd.
Page 1 Thursday, March 19, 2026
Printed For: ashutosh behera, Damodaram Sanjivayya National Law University

SCC Online Web Edition: https://www.scconline.com
ONLINE © 2026 EBC Publishing Pvt. Ltd., Lucknow.

ANNEXURE-R-5

2025 SCC OnLine All 4545

In the High Court of Allahabad®t
(BEFORE ATTAU RAHMAN MASOODI AND SUBHASH VIDYARTHI, JJ.)

Writ - C No. - 4816 of 2024
Suez India Pvt. Ltd., Through its Authorized
Signatory, Rajesh Chandra Mathpal ... Petitioner;
Versus
Uttar Pradesh Pollution Control Board, Through Its
Chairman and Others ... Respondents.
With
WRIT - C No. - 151 of 2024
New Star Brick Works (Erstwhile Shiv Om Brick
Works) Thru. Prop. Afsar Ali ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment And Climate Change and Others ...
Respondents.
With
WRIT - C No. - 7889 of 2021
Medical Pollution Control Comm. Thru. Dr. Vinay
Kumar Verma ... Petitioner;
Versus
State of U.P. Thru. Prin. Secy. Forest/Environment
and Others ... Respondents.
With
WRIT - C No. - 5335 of 2022
Wave Infratech Pvt. Ltd., Thru Auth. Signatory and
Another ... Petitioners;
Versus
State of U.P. Thru Prin. Secy. Environment Deptt.
and Others ... Respondents.
With
WRIT - C No. - 5340 of 2022
Al Nafees Frozen Foods Export Pvt. Ltd. Thru
Director Mohd. Arham Qureshi ... Petitioner;
Versus
State of U.P. Thru AddIl. Chief Prin. Secy. Forests


SAMEER
Typewritten Text
ANNEXURE-R-5


SCC Online Web Edition, © 2026 EBC Publishingiaﬂtd.

Page 2 Thursday, March 19, 2026

Printed For: ashutosh behera, Damodaram Sanjivayya National Law University
SCC Online Web Edition: https://www.scconline.com

© 2026 EBC Publishing Pvt. Ltd., Lucknow.

and Environment and Others ... Respondents.
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WRIT - C No. - 7746 of 2023

Arsh Brick Works Thru. Partner Mohd. Ayub
Petitioner;

Versus
State of U.P. Thru. Secy. and Others
Respondents.
With
WRIT - C No. - 119 of 2024

Rachna Metal Industries Pvt. Ltd. Thru M.D. Sadhna
Agarwal ... Petitioner;

Versus
State of U.P. Thru Prin. Secy. Deptt. of Forests,

Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 152 of 2024

Afaq Brick Field Thru Proprietor Nargish
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State of U.P. Thru Prin. Secy. Deptt. of Forests,

Environment and Climate Change and Others ...
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Musarfi Hasnain Bricks Works, Through its
Proprietor Rais Ahmad ... Petitioner;
Versus
State of U.P. Thru. Prin. Secy. Forest Environment
and Climate Change Deptt and Others
Respondents.
With
WRIT - C No. - 265 of 2024
Durga Brick Works, Through Its Authorized
Signatory ... Petitioner;
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State of U.P. Thru. AddIl. Chief Secy. Environment
Forest and Climate Change and Others
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With
WRIT - C No. - 266 of 2024
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Environment and Climate Change and Others ...
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Shiv Om Brick Works, Through Its Authorized
Signatory ... Petitioner;
Versus
State of U.P. Thru. Addl. Chief Secy., Environment
Forest and Climate Change and Others
Respondents.
With
WRIT - C No. - 288 of 2024
Kisan Brick Works Thru. Prop. Sharifuddin
Petitioner;
Versus
State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 289 of 2024
Dilshad Brickworks Moradabad Thru Proprietor
Irshad ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 290 of 2024
Arsh Ent. Udhyog, Through Its Partners and Others
... Petitioners;
Versus
State of U.P. Thru Addl. Chief Secy. Deptt. of
Forests, Environment and Climate Change and
Others ... Respondents.
With
WRIT - C No. - 291 of 2024
Gaus-E-Azam Brick Works (New Name-Gaus-EPak
Brick Field) Thru. Prop. Idrish ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.
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Thru Proprietor Mohd. Uvaish ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 293 of 2024
Shiv Brick Works (Old Name Shubham Brick Works
and Bhagat Ji Brick Works) Thru. Auth. Signatory
... Petitioner;
Versus
State of U.P. Thru. Addl. Chief Secy., Environment
Forest and Climate Change and Others
Respondents.
With
WRIT - C No. - 294 of 2024
Chaudhary Brick Works Udyog, Through Its
Authorized Signatory ... Petitioner;
Versus
State of U.P. Thru. AddIl. Chief Secy., Environment
Forest and Climate Change and Others
Respondents.
With
WRIT - C No. - 295 of 2024
Kanakpur Brick Industries Thru Proprietor Kaminder
Alias Kamendra Singh ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 296 of 2024
Guru Arjun Brick Works, Through Authorized
Signatory ... Petitioner;
Versus
State of U.P. Thru. AddIl. Chief Secy., Environment
Forest and Climate Change and Others
Respondents.
With
WRIT - C No. - 297 of 2024
Keshav Ent Udvoa. Throuah Its Authorized
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Signatory ... Petitioner;
Versus
State of U.P. Thru. AddIl. Chief Secy., Environment
Forest and Climate Change and Others
Respondents.
With
WRIT - C No. - 300 of 2024
Kisan Ent Udhyog, Through Its Authorized
Signatory ... Petitioner;
Versus
State of U.P. Thru. Addl. Chief Secy., Environment
Forest and Climate Change and Others
Respondents.
With
WRIT - C No. - 305 of 2024
Vikas Brick Works (Present Name An Brick Works)
Thru Auhtorized Signatory ... Petitioner;
Versus
State of U.P. Thru Addl. Chief Secy. Environment,
Forests And Climate Change and Others
Respondents.
With
WRIT - C No. - 306 of 2024
New Shama Brick Works, Thru. Authorized
Signatory ... Petitioner;
Versus
State of U.P. Thru. Addl. Chief Secy., Environment
Forest and Climate Change and Others
Respondents.
With
WRIT - C No. - 351 of 2024
Jai Brick Works (New Name Sujmana Ent Udyog)
Thru Auth. Signatory ... Petitioner;
Versus
State of U.P. Thru AddIl. Chief Secy. Environment,
Forests and Climate Change and Others
Respondents.
With
WRIT - C No. - 354 of 2024
Subodh Ent Udyog Amroha Thru Auth. Signatory ...
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Petitioner;
Versus
State of U.P. Thru Addl. Chief Secy. Environment,
Forests and Climate Change and Others
Respondents.
With
WRIT - C No. - 355 of 2024
Bharat Brick Works ... Petitioner;
Versus
State of U.P. Thru Addl. Chief Secy. Deptt. of
Forests, Environment and Climate Change and
Others ... Respondents.
With
WRIT - C No. - 357 of 2024
Chaudhary Ent Udyog, Thru. Authorized Signatory
... Petitioner;
Versus
State of U.P. Thru Addl. Chief Secy. Deptt. of
Forests, Environment and Climate Change and
Others ... Respondents.
With
WRIT - C No. - 360 of 2024
Zam Zam Brick Works (Old Name Taj Ent Udyog
and New Name Shabab Brick Field) Thru Prop.
Shabab ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 361 of 2024
Hidayah Brick Field (Old Name Khurshed Brick
Field) ... Petitioner;
Versus
State of U.P. Thru Addl. Chief Secy. Deptt. of
Forests, Environment and Climate Change and
Others ... Respondents.
With
WRIT - C No. - 368 of 2024
Guru Nanak Brick Works Daulatapur Bhud Amroha
Thru Auth. Signatory ... Petitioner;
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Versus

State of U.P. Thru Addl. Chief Secy. Environment,
Forests and Climate Change and Others
Respondents.

With
WRIT - C No. - 371 of 2024

National Brick Works Thru Auth. Signatory

Petitioner;
Versus

State of U.P. Thru AddIl. Chief Secy. Environment,
Forests and Climate Change and Others
Respondents.

With
WRIT - C No. - 372 of 2024

Chaudhary Ent Udyog (New Name Balaji Ent Udyog)

Thru Auth. Signatory ... Petitioner;
Versus

State of U.P. Thru Addl. Chief Secy. Environment,
Forests and Climate Change and Others
Respondents.

With
WRIT - C No. - 375 of 2024

Royal Brick Field (New Name Star Brick Field) Thru

Prop. Afsar Ali ... Petitioner;
Versus

State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 420 of 2024

Chaudhary Brick Works Thru. Prop. Deepak Kumar

... Petitioner;
Versus

State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 425 of 2024

A.S.B. Brick Works Thru Partner Britpal Singh

Petitioner;
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Versus
State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 427 of 2024
AH Brick Works (New Name-Lavi Bricks Works, P.
Name-Habibi Brick Works) Thru Qayyum Hussian
... Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 430 of 2024
New India Brick Field (Old Name National Brick
Works/Faizan Brick Works) Thru Prop. Mohd.
Rayyan ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 431 of 2024
Avon Ent Udyog, Through Its Authorized Signatory
... Petitioner;
Versus
State of U.P. Thru. AddIl. Chief Secy., Environment
Forest and Climate Change and Others
Respondents.

With
WRIT - C No. - 432 of 2024
Khan Brick Industries, Through its Proprietor,
Wasim Ahmad Khan ... Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 467 of 2024

Mumtaz Brick Works Thru Proprietor Jaane Alam ...
Petitioner;
Versus
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State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 468 of 2024

Jai Shri Sai Brick Works Thru Auth. Signatory

Petitioner;
Versus

State of U.P. Thru Addl. Chief Secy. Environment,
Forests and Climate Change and Others
Respondents.

With
WRIT - C No. - 474 of 2024

Janta Brick Works Thru Proprietor Mohd. Sahroz

Domghar ... Petitioner;
Versus

State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 559 of 2024

Farmer Brick Industries, Thru. Its Partner Sri Syed

Arif Igbal ... Petitioner;
Versus

State of U.P. Thru. Addl. Chief Secy., Environment
Forest and Climate Change and Others
Respondents.

With
WRIT - C No. - 561 of 2024

V.P.S. Brick Works (New Name Radha Krishna Brick
Field) Thru Proprietor Vijay Pal Singh
Petitioner;

Versus

State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 562 of 2024

Khwaja Brick Works Thru Proprietor Yasin Alias Asin

... Petitioner;
Versus
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State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 565 of 2024

Khawaja Brick Works (Malik Brick Works) Thru

Proprietor Muntayaj ... Petitioner;
Versus

State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 569 of 2024

M.A. Brick Works Thru Proprietor Mahendra Singh ...

Petitioner;
Versus

State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment And Climate Change and Others ...
Respondents.

With
WRIT - C No. - 603 of 2024

Manya Eint Udyog (New Name Bharat Intt. Udyog)

Thru Proprietor Brajpal Singh ... Petitioner;
Versus

State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 605 of 2024

Mailk Entt Udyog, Thru. Its Proprietor Riyasat

Petitioner;
Versus

State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 607 of 2024
Azazi Brick Works, Sambhal, Thru. Its Authorized
Signatory ... Petitioner;
Versus
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State of U.P. Thru. AddIl. Chief Secy., Environment
Forest and Climate Change and Others
Respondents.

With
WRIT - C No. - 610 of 2024

Indian Green Brick Works, Sambhal, Thru. Its

Authorized Signatory ... Petitioner;
Versus

State of U.P. Thru. AddIl. Chief Secy., Environment
Forest and Climate Change and Others
Respondents.

With
WRIT - C No. - 612 of 2024

Khan Brick Works (New Name Khan Int Udyog)

Thru Prop. Mohd. Rafiq ... Petitioner;
Versus

State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 614 of 2024

Shiv Hari Brick Works, (New Name Mahadev Intt
Udyog), Thru. Its Proprietor Kushal Gautam
Petitioner;

Versus

State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 619 of 2024

Sabara Brick Works (New Name Faizan Brick Works)

Thru Proprietor Mohd. Faizan ... Petitioner;
Versus

State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 621 of 2024
Prem Int Udyog (New Name Supreme Brick Field)
Thru Proprietor Yogendra Pal Singh ... Petitioner;
Versus
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State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 623 of 2024

Noor Brick Field Thru Proprietor Yaar Mohammad

Khan ... Petitioner;
Versus

State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 626 of 2024

Rafi Turki Star Brick Field (Bharat Brick Works),

Thru. Its Proprietor Mohd Rafi ... Petitioner;
Versus

State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 648 of 2024
Khuawaza Brick Works (Old Name M/S Famous

Brick Works) Thru Proprietor Zabir Ali
Petitioner;
Versus
State of U.P. Thru Prin. Secy. Deptt. of Forests
Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 703 of 2024
Shan Brick Field (New Name India Brick Ind.) Thru
Prop. Afag Ahmad Siddique ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 706 of 2024

New Kohinoor Brick Field Thru Proprietor Zulfigar
Ahmad ... Petitioner;

Versus
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State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 719 of 2024

Ali Ent Udhyog, Amroha Thru. Its Partners and

Others ... Petitioners;
Versus

State of U.P. Thru. Prin. Secy. Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 736 of 2024

Habibi Brick Field Thru Proprietor Mujammil

Petitioner;
Versus

State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 746 of 2024

Shri Krishna Brick Works Thru Proprietor Vipin

Kumar ... Petitioner;
Versus

State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 751 of 2024

Jai Ambe Brick Works Thru Auth. Signatory Irfan ...

Petitioner;
Versus

State of U.P. Thru Addl. Chief Secy. Environment,
Forests and Climate Change and Others
Respondents.

With
WRIT - C No. - 753 of 2024

Quality Brick Works Thru Auth. Signatory Afsar Ali

... Petitioner;
Versus
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State of U.P. Thru Addl. Chief Secy. Environment,
Forests and Climate Change and Others
Respondents.

With
WRIT - C No. - 755 of 2024

Mlk Brick Works Thru Auth. Signatory Mahboob ...

Petitioner;
Versus

State of U.P. Thru Addl. Chief Secy. Environment,
Forests and Climate Change and Others
Respondents.

With
WRIT - C No. - 760 of 2024

New Ahmad Ent Bhatta Through Proprietor Haseeb

Ahmad ... Petitioner;
Versus

State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
WRIT - C No. - 765 of 2024

Janab Chaudhary Brick Works, Proprietor Bhoore

Khan ... Petitioner;
Versus

State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 767 of 2024

Mohammad Ent. Udyog, Through Proprietor Rahil

Husain ... Petitioner;
Versus

State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 771 of 2024

Hazi Mushtaqg Brick Works Through Partner Shri
Rahat Jaan ... Petitioner;

Versus
State of U.P. Through Principal Secretary, Forest,
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Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 799 of 2024
Aaka Brick Centre (New Name Tehsin Brick Centre)
Thru Proprietor Jishan Ahmad ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 800 of 2024
Kubra Brick Field Thru Prorietor Abdul Kalam
Petitioner;
Versus
State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 801 of 2024
Prince Brick Work (Old Name Ksn Brick Works) Thru
Sole Proprietor Veerpal Singh ... Petitioner;
Versus
State of U.P. Thru Addl. Chief Secy. Environment,
Forests and Climate Change and Others
Respondents.
With
WRIT - C No. - 806 of 2024
New Fauji Brick Works Thru Authorized Signatory ...
Petitioner;
Versus
State of U.P. Thru Addl. Chief Secy. Environment,

Forests and Climate Change and Others
Respondents.

With
WRIT - C No. - 837 of 2024

Ahmad Shah Brick Works (New Name Akbar Husain
Brick Works) Thru Proprietor Imran Husain
Petitioner;

Versus

State of U.P. Thru Prin. Secv. Deptt. of Forests.
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Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 866 of 2024
Hafeez Ent Udhyog Thru Authorized Signatory
Sayeed Khan ... Petitioner;
Versus
State of U.P. Thru Addl. Chief Secy. Environment,
Forests and Climate Change and Others
Respondents.
With
WRIT - C No. - 868 of 2024
Yadavji Entt Udyog (New Name Fauji Ent Udyog)
Thru Proprietor Abad Khan ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 990 of 2024
Kalawati Brick Works, Through its Proprietor,
Kalavati ... Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 991 of 2024
Vishal Brick Works (Old Name-Sri Ganga Brick
Works), Through Proprietor, Gajraj Singh
Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 992 of 2024
Kazi Brick Works (Om Brick Works) Thru Proprietor
Shajahan ... Petitioner;
Versus
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State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 993 of 2024
GGR Brick Works, Through its Proprietor Ramvir
Singh Chhabra ... Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 994 of 2024
Bankey Bihari Brick Works, Through its Proprietor
Ravindra Kumar Yadav ... Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 997 of 2024
M.H. Brick Works. Through its Proprietor Habeeb ...
Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 998 of 2024
Siddhart Brick Works (Old Name Mahaveer Brick
Works) Thru Proprietor Mayank Jain ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 999 of 2024
Ganesh Brick Works Thru Proprietor Nem Chand ...
Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.
With
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WRIT - C No. - 1000 of 2024
Habeeb Brick Field (Old Name Roshan Brick Works)
Thru Proprietor Mohd. Akil ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1001 of 2024
G and C Brick Works (Old Name-Hind Brick Works)
Thru. Prop. Girish Chandra ... Petitioner;
Versus
State of U.P Thru. Prin. Secy., Environment, Forest
And Climate Change and Others ... Respondents.
With
WRIT - C No. - 1054 of 2024
Kisan Brick Works (New Name-Asadullah Brick
Works), Through its Proprietor Irfan ... Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 1056 of 2024
Khwaja Garib Nawaj Ent Udyog (Old Name-Sabri
Ent Udyog), Through its Partner Zakir Hussain ...
Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 1058 of 2024
Seven Sky Brick Works (New Name-Seven Star
Brick Works), Through its Proprietor Wajid Ali ...
Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
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WRIT - C No. - 1059 of 2024
Sabri Brick Works, Through its Proprietor Akram ...
Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 1083 of 2024
New Gold Brick Field Thru Proprietor Pradeep Kumar
... Petitioner;
Versus

State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.

With
WRIT - C No. - 1084 of 2024
Maa Vaishno Brick Field Thru Proprietor Ram
Prakash ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1088 of 2024
Aman Ent Udyog (New Name New Raj Brick Works)
Through its Proprietor Mohammad Haroon
Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 1092 of 2024
Omesh Brick Works, Through its Proprietor Rajpal
Singh ... Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 1106 of 2024
N.G. Brick Field (Old Name Gold Brick Field) Thru
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Proprietor Pradeep Kumar ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1126 of 2024
Shiv Narain Brick Field, Through its Proprietor,
Manoj Kumar ... Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 1129 of 2024
Jagdambe Brick Works Thru Partner Sudhish Kumar
... Petitioner;
Versus
State of U.P. Thru Addl. Chief Secy. Forests,
Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 1131 of 2024
Ahmad Brick Field, Sitapur Thru Authorized
Signhatory Javed Ahmad ... Petitioner;
Versus
State of U.P. Thru Addl. Chief Secy. Forests,
Environment and Climate Change and Others ...
Respondents.
With
WRIT - C No. - 1154 of 2024
Shri Krishna Ent Udyog Thru Proprietor Prince
Kumar ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1156 of 2024
Ahmad Ullah Brick Works Thru Proprietor Haider Ali
Khan ... Petitioner;
Versus

879
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State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1158 of 2024
1.S. Beg Brick Field Thru Partner lzhar Beg
Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1198 of 2024
Bharat Brick Field (New Name Jiya Intt. Udyogqg)
Thru Partner Ahmad Hasan ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1205 of 2024
Hmk Brick Works (Old Name Haji Mateen) Thru
Proprietor Matin Khan ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1208 of 2024
Royal Brick Works and Ruby Brick Works (New
Name Aka Brick Works) Thru Proprietor Aleem
Ahmad ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1230 of 2024
Gurudeen Brick Field Thru Proprietor Ram Verma ...
Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1250 of 2024
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Chaman Brick Field Sitapur Thru Its Partner (S)
Mohd. Ibrahim and Others ... Petitioners;
Versus
State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1275 of 2024
New Bharat Brick Works, Through Proprietor
Noushad Ali ... Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 1279 of 2024
Mohasin Brick Works (Present Name New Fine Brick
Works), Through Partnet Razabul ... Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 1281 of 2024
Jishan Ent Udyog, Through Partner Mohd. Ali
Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 1286 of 2024
Shankar Brick Works (New Name Narayan Brick
Works) Thru Proprietor Devdutt ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forests, Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1297 of 2024
Saklani Ent Udyog (Old Name Mehrab Ent Udyog),
Through Partner Mushahid ... Petitioner;
Versus
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State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 1298 of 2024

Jugnu Ent Udyog Amroha Thru Proprietor Buniyad

Ali ... Petitioner;
Versus

State of U.P. Thru Prin. Secy. Forests, Environment

and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1324 of 2024

Hindustan Ent Udyog Thru Partner Nanhe Khan

Petitioner;
Versus

State of U.P. Thru Prin. Secy. Forests, Environment

and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1325 of 2024

New Fauji Brick Works Thru Proprietor Aftab Khan ...

Petitioner;
Versus

State of U.P. Thru Prin. Secy. Forests, Environment

and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1402 of 2024

Shyam Ent Udyog (New Present Name Sangam Ent

Udyog) Thru. Partner Tausif ... Petitioner;
Versus

State of U.P Thru. Prin. Secy. Forest, Environment

and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1403 of 2024

Tiranga Brick Works (Old Name Kisan Brick Works),

Through Proprietor Intyaz ... Petitioner;
Versus

State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
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WRIT - C No. - 1408 of 2024

Ansari Brick Field, Through its Proprietor Mustaq
Ahmad ... Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment

and Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 1431 of 2024

Hm Brick Field Thru. Partners Mohammad Waseem
Khan and Alim Khan ... Petitioner;

Versus

State of U.P Thru. Prin. Secy., Forest, Environment
and Climate Change and Others ... Respondents.

With
WRIT - C No. - 1624 of 2024
Mustak Brick Industries, Thru. Its Partners,
Jafruddin, Mustakeem, Bhure Ali and Chottey Ali
... Petitioner;
Versus

State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 1653 of 2024

Amd Brick Works (New Name Rana Brick Works)
Thru Prop. Janne Alam Malpura Urf Malpur,
Sambhal ... Petitioner;

Versus

State of U.P. Thru Prin. Secy. Forests Environment
And Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 1777 of 2024

Qadri Brick Field Thru Its Partner Akabri Khan

Petitioner;
Versus

State of U.P. Thru Prin. Secy. Deptt. of Forests,
Environment and Climate Change and Others ...
Respondents.

With
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WRIT - C No. - 1790 of 2024
Huda Brick Works, Thru. its Partner(s), Shuav Ullah
Khan and Others ... Petitioners;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 1791 of 2024
Sri Balaji Brick, Thru. Proprietor, Rohit Kumar
Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 1981 of 2024
Star Brick Field Sitapur Thru Proprietor Abdul
Rehman ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forests, Environment
And Climate Change and Others ... Respondents.
With
WRIT - C No. - 1988 of 2024
Chapna Brick Works Thru Prop. Seema Agarwal
Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forests, Environment
And Climate Change and Others ... Respondents.
With
WRIT - C No. - 2244 of 2024
Ans Brick Works, Thru. its Partners Babu, Injar Ali,
Mohd Yameen, Mohd. Azam and Naeem Ali
Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 3176 of 2024
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Bharat Brick Field Thru. Partners Abdul Haq and
Mohd. Israil ... Petitioner;
Versus
State of U.P Prin. Secy., Forest, Environment and
Climate Change and Others ... Respondents.
With
WRIT - C No. - 4991 of 2024
Ashish Kumar Singh ... Petitioner;
Versus
State of U.P. Thru. Spl. Secy., Deptt. Geology And
Mining, and Others ... Respondents.
With
WRIT - C No. - 5047 of 2024
Shri Krishna Art and Dyeing, Thru. Proprietor Kiran
Pal Singh ... Petitioner;
Versus
State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 5048 of 2024
Diamond Brickfield Through Proprietor Mohd. Jubair
... Petitioner;
Versus
State of U.P. Thru. Addl. Chief Secy., Environment
Forest and Climate Change and Others
Respondents.
With
WRIT - C No. - 5459 of 2024
Ujala Bricks (Now J.P. Ent Bhatta) Thru Vijendra
Singh and Others ... Petitioners;
Versus
State of U.P. Thru Addl. Chief Secy. Deptt. of
Environment Forest and Climate Change and
Others ... Respondents.

With
WRIT - C No. - 5685 of 2024

Famous Bricks Thru Its Partner Abdul Khalik
Petitioner;

Versus
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State of U.P. Thru Addl. Chief Secy. Deptt. of
Environment Forest and Climate Change and
Others ... Respondents.

With
WRIT - C No. - 6221 of 2024

Om Baba Brick Works, Thru. Its Proprietor Yashdeep

... Petitioner;
Versus

State of U.P. Thru. Prin. Secy., Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 6641 of 2024

J.S. International (Pet Food Division) Thru. Partner

Mohd. Javed Soleja ... Petitioner;
Versus

State of U.P Thru. Prin. Secy., Forest, Environment

and Climate Change and Others ... Respondents.
With
WRIT - C No. - 7208 of 2024

New Bharat Ent Bhatta, Thru. Proprietors Mohd.
Jubair, Zeeshan, Vahid and Atik Ahmad
Petitioner;

Versus

State of U.P. Thru. Secy. Zoology and Mining Dept.

and Another ... Respondents.
With
WRIT - C No. - 7543 of 2024

Pind Balluchi (Unit of Excellence Hospitality) Thru.
Partner Smarity Sindhu and Monu Mishra
Petitioner;

Versus

State of U.P., Thru. Prin. Secy., Forest, Environment

and Climate Change and Others ... Respondents.
With
WRIT - C No. - 7616 of 2024

Gupta Brick Works Thru Proprietor Rakesh Kumar ...

Petitioner;
Versus

State of U.P. Thru AddIl. Chief Secy. Environment

Forest And Climate Change and Others
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Respondents.
With
WRIT - C No. - 7619 of 2024
Mlk Brick Works Gumsani Sambhal Thru Partner Lal
Bahadur ... Petitioner;
Versus
State of U.P. Thru AddIl. Chief Secy. Environment
Forest and Climate Change and Others
Respondents.
With
WRIT - C No. - 7832 of 2024
Laxmi Brick Field Thru Proprietor Madan Pal
Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forest Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 7916 of 2024
Abhay Singh ... Petitioner;
Versus
State of U.P. Thru Addl. Chief Secy. Ministry of
Environment Forest and Climate Change and
Others ... Respondents.
With
WRIT - C No. - 8064 of 2024
Madina Frozen Foods Pvt. Ltd., Through Its Director
Mohammad Yamin Khan ... Petitioner;
Versus
State of U.P. Thru. Prin. Secy. Forest Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 8110 of 2024
J.B. Daruka Paper Mill Thru Authorized Signatory
Shiv Kumar Pandey ... Petitioner;
Versus
State of U.P. Thru Addl. Chief/Prin. Secy. Deptt. of
Environment Forests and Climate Change and
Others ... Respondents.

With

387
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WRIT - C No. - 8204 of 2024
Sidra Washing, Through Proprietor Mohd. Wasim ...
Petitioner;
Versus
State of U.P. Thru. Prin. Secy. Forest Environment
and Climate Change Deptt. and Others
Respondents.

With
WRIT - C No. - 8461 of 2024
Mohd. Danish ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Environment Deptt.
and Others ... Respondents.
With
WRIT - C No. - 8496 of 2024
Gul Vadan ... Petitioner;
Versus
State of U.P. Thru Addl. Chief Secy. Ministry of

Environment Forest and Climate Change and
Others ... Respondents.

With
WRIT - C No. - 8509 of 2024
Shakeel Ahmad ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Environment Deptt.
and Others ... Respondents.
With
WRIT - C No. - 8510 of 2024
Niraj Upadhyay ... Petitioner;
Versus
State of U.P. Thru Addl. Chief Secy. Ministry of

Environment Forests and Climate Change and
Others ... Respondents.

With
WRIT - C No. - 8513 of 2024
Ganga Sagar Singh ... Petitioner;
Versus
State of U.P. Thru AddIl. Chief Secy. Environemtn

Forests and Climate Change and Others
Respondents.
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With
WRIT - C No. - 8775 of 2024
Tandoori Chaska (Old Name Shreshtha Gandhi Food
Forest) Thru Partner Anil Sharma ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forest Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 8791 of 2024
Jubliant Food Works Ltd. Thru Auth. Person Nrip
Vibhaw ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Forest, Environment
and Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 11237 of 2024
R.K. Ent Udyog Through Its Authorised
Representative Kumar Pal Singh ... Petitioner;
Versus

State of U.P. Thru Prin. Secy. Forests Environment
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 490 of 2025
Bohre Ram Dayal, Ent Udhyog, Proprietor Ashok
Kumar Bhardwaj ... Petitioner;
Versus
State of U.P. Thru. Prin. Secy. Forest Environment
Climate Change Deptt. and Others
Respondents.
With
WRIT - C No. - 1179 of 2025

Santosh Ent Bhatta Sultanpur Thru Its Proprietor
Raj Keshar Singh ... Petitioner;

Versus

U.P. Pollution Control Board Lucknow Thru Chairman
and Others ... Respondents.

With
WRIT - C No. - 1420 of 2025
Alig Tannery Unnao Thru Its Authorized

389
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Representative Hameedur Rehman Ansari
Petitioner;
Versus
State of U.P. Thru Addl. Chief Secy. Environemtn
Forests and Climate Change and Others
Respondents.
With
WRIT - C No. - 1512 of 2025
Gaursons Promoters Pvt. Ltd. Thru Authorized
Signatory Divyanshu Srivastava ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Environment Deptt.
and Others ... Respondents.
With
WRIT - C No. - 1610 of 2025
Bhagwati Colour Implex Ghaziabad Thru Proprietor
Mukesh Pahuja ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Environment Forests
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1611 of 2025
Pawan Dyeing Ghaziabad Thru Proprietor Pawan
Agarwal ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Environment Forests
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1626 of 2025
Lakshya Enterprises (Old Name Shikha Enterprises)
Ghaziabad Thru Prop. Subhash Chand Yadav ...
Petitioner;
Versus
State of U.P. Thru Prin. Secy. Environment Forests
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1627 of 2025
Jai Maa Garments Ghaziabad Thru Proprietor Suresh
Chandra ... Petitioner;
Versus
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State of U.P. Thru Prin. Secy. Environment Forests
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1632 of 2025
Vanshika Dyeing Ghaziabad Thru Proprietor Desh
Raj Gupta ... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Environment Forests
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1633 of 2025
S. Star Enterprises Ghaziabad Thru Prop. Rajmala ...
Petitioner;
Versus
State of U.P. Thru Prin. Secy. Environment Forests
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1714 of 2025
Nisha Prints Ghaziabad Thru Proprietor Ram Prakash
... Petitioner;
Versus
State of U.P. Thru Prin. Secy. Environment Forests
and Climate Change and Others ... Respondents.
With
WRIT - C No. - 1715 of 2025

Swastik Washing Works Ghaziabad Thru Proprietor
Shikha Jain ... Petitioner;

Versus
State of U.P and Others ... Respondents.
With
WRIT - C No. - 2074 of 2025
Ravi Shankar Shukla ... Petitioner;
Versus
State of U.P. Thru Secy. Deptt. of Geology and
Mining and Others ... Respondents.
With
WRIT - C No. - 2107 of 2025
Triveni Engineers and Industries Ltd. (Alco
Chemical Unit) Noida Thru its Authorised
Signatory ... Petitioner;

891
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Versus

State of U.P. Thru AddIl. Chief Secy./Prin. Secy.
Deptt. of Environment Forests and Climate and
Others ... Respondents.

And
WRIT - C No. - 2116 of 2025

Balaji Ent Udyog Aligarh Thru Proprietor Sachendra
Kumar ... Petitioner;

Versus

State of U.P. Thru Prin. Secy. Forest, Environment
and Climate Change and Others ... Respondents.

Writ - C No. - 4816 of 2024, WRIT - C No. - 151 of 2024, WRIT - C
No. - 7889 of 2021, WRIT - C No. - 5335 of 2022, WRIT - C No. -
5340 of 2022, WRIT - C No. - 7746 of 2023, WRIT - C No. - 119 of
2024, WRIT - C No. - 152 of 2024, WRIT - C No. - 153 of 2024,
WRIT - C No. - 154 of 2024, WRIT - C No. - 179 of 2024, WRIT - C
No. - 181 of 2024, WRIT - C No. - 188 of 2024, WRIT - C No. - 194
of 2024, WRIT - C No. - 195 of 2024, WRIT - C No. - 264 of 2024,
WRIT - C No. - 265 of 2024, WRIT - C No. - 266 of 2024, WRIT - C
No. - 269 of 2024, WRIT - C No. - 270 of 2024, WRIT - C No. - 273
of 2024, WRIT - C No. - 288 of 2024, WRIT - C No. - 289 of 2024,
WRIT - C No. - 290 of 2024, WRIT - C No. - 291 of 2024, WRIT - C
No. - 292 of 2024, WRIT - C No. - 293 of 2024, WRIT - C No. - 294
of 2024, WRIT - C No. - 295 of 2024, WRIT - C No. - 296 of 2024,
WRIT - C No. - 297 of 2024, WRIT - C No. - 300 of 2024, WRIT - C
No. - 305 of 2024, WRIT - C No. - 306 of 2024, WRIT - C No. - 351
of 2024, WRIT - C No. - 354 of 2024, WRIT - C No. - 355 of 2024,
WRIT - C No. - 357 of 2024, WRIT - C No. - 360 of 2024, WRIT - C
No. - 361 of 2024, WRIT - C No. - 368 of 2024, WRIT - C No. - 371
of 2024, WRIT - C No. - 372 of 2024, WRIT - C No. - 375 of 2024,
WRIT - C No. - 420 of 2024, WRIT - C No. - 425 of 2024, WRIT - C
No. - 427 of 2024, WRIT - C No. - 430 of 2024, WRIT - C No. - 431
of 2024, WRIT - C No. - 432 of 2024, WRIT - C No. - 467 of 2024,
WRIT - C No. - 468 of 2024, WRIT - C No. - 474 of 2024, WRIT - C
No. - 559 of 2024, WRIT - C No. - 561 of 2024, WRIT - C No. - 562
of 2024, WRIT - C No. - 565 of 2024, WRIT - C No. - 569 of 2024,
WRIT - C No. - 603 of 2024, WRIT - C No. - 605 of 2024, WRIT - C
No. - 607 of 2024, WRIT - C No. - 610 of 2024, WRIT - C No. - 612
of 2024, WRIT - C No. - 614 of 2024, WRIT - C No. - 619 of 2024,
WRIT - C No. - 621 of 2024, WRIT - C No. - 623 of 2024, WRIT - C
No. - 626 of 2024, WRIT - C No. - 648 of 2024, WRIT - C No. - 703
of 2024, WRIT - C No. - 706 of 2024, WRIT - C No. - 719 of 2024,
WRIT - C No. - 736 of 2024, WRIT - C No. - 746 of 2024, WRIT - C
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No. - 751 of 2024, WRIT - C No. - 753 of 2024, WRIT - C No. - 755
of 2024, WRIT - C No. - 760 of 2024, WRIT - C No. - 765 of 2024,
WRIT - C No. - 767 of 2024, WRIT - C No. - 771 of 2024, WRIT - C
No. - 799 of 2024, WRIT - C No. - 800 of 2024, WRIT - C No. - 801
of 2024, WRIT - C No. - 806 of 2024, WRIT - C No. - 837 of 2024,
WRIT - C No. - 866 of 2024, WRIT - C No. - 868 of 2024, WRIT - C
No. - 990 of 2024, WRIT - C No. - 991 of 2024, WRIT - C No. - 992
of 2024, WRIT - C No. - 993 of 2024, WRIT - C No. - 994 of 2024,
WRIT - C No. - 997 of 2024, WRIT - C No. - 998 of 2024, WRIT - C
No. - 999 of 2024, WRIT - C No. - 1000 of 2024, WRIT - C No. -
1001 of 2024, WRIT - C No. - 1054 of 2024, WRIT - C No. - 1056
of 2024, WRIT - C No. - 1058 of 2024, WRIT - C No. - 1059 of
2024, WRIT - C No. - 1083 of 2024, WRIT - C No. - 1084 of 2024,
WRIT - C No. - 1088 of 2024, WRIT - C No. - 1092 of 2024, WRIT -
C No. - 1106 of 2024, WRIT - C No. - 1126 of 2024, WRIT - C No. -
1129 of 2024, WRIT - C No. - 1131 of 2024, WRIT - C No. - 1154
of 2024, WRIT - C No. - 1156 of 2024, WRIT - C No. - 1158 of
2024, WRIT - C No. - 1198 of 2024, WRIT - C No. - 1205 of 2024,
WRIT - C No. - 1208 of 2024, WRIT - C No. - 1230 of 2024, WRIT -
C No. - 1250 of 2024, WRIT - C No. - 1275 of 2024, WRIT - C No. -
1279 of 2024, WRIT - C No. - 1281 of 2024, WRIT - C No. - 1286
of 2024, WRIT - C No. - 1297 of 2024, WRIT - C No. - 1298 of
2024, WRIT - C No. - 1324 of 2024, WRIT - C No. - 1325 of 2024,
WRIT - C No. - 1402 of 2024, WRIT - C No. - 1403 of 2024, WRIT -
C No. - 1408 of 2024, WRIT - C No. - 1431 of 2024, WRIT - C No. -
1624 of 2024, WRIT - C No. - 1653 of 2024, WRIT - C No. - 1777
of 2024, WRIT - C No. - 1790 of 2024, WRIT - C No. - 1791 of
2024, WRIT - C No. - 1981 of 2024, WRIT - C No. - 1988 of 2024,
WRIT - C No. - 2244 of 2024, WRIT - C No. - 3176 of 2024, WRIT -
C No. - 4991 of 2024, WRIT - C No. - 5047 of 2024, WRIT - C No. -
5048 of 2024, WRIT - C No. - 5459 of 2024, WRIT - C No. - 5685
of 2024, WRIT - C No. - 6221 of 2024, WRIT - C No. - 6641 of
2024, WRIT - C No. - 7208 of 2024, WRIT - C No. - 7543 of 2024,
WRIT - C No. - 7616 of 2024, WRIT - C No. - 7619 of 2024, WRIT -
C No. - 7832 of 2024, WRIT - C No. - 7916 of 2024, WRIT - C No. -
8064 of 2024, WRIT - C No. - 8110 of 2024, WRIT - C No. - 8204
of 2024, WRIT - C No. - 8461 of 2024, WRIT - C No. - 8496 of
2024, WRIT - C No. - 8509 of 2024, WRIT - C No. - 8510 of 2024,
WRIT - C No. - 8513 of 2024, WRIT - C No. - 8775 of 2024, WRIT -
C No. - 8791 of 2024, WRIT - C No. - 11237 of 2024, WRIT - C No.
- 490 of 2025, WRIT - C No. - 1179 of 2025, WRIT - C No. - 1420
of 2025, WRIT - C No. - 1512 of 2025, WRIT - C No. - 1610 of
2025, WRIT - C No. - 1611 of 2025, WRIT - C No. - 1626 of 2025,
WRIT - C No. - 1627 of 2025, WRIT - C No. - 1632 of 2025, WRIT -
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C No. - 1633 of 2025, WRIT - C No. - 1714 of 2025, WRIT - C No. -
1715 of 2025, WRIT - C No. - 2074 of 2025, WRIT - C No. - 2107
of 2025 and WRIT - C No. - 2116 of 2025

Decided on July 17, 2025, [Judgment Reserved on: 11.03.2025]
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Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Respondent:- C.S.C., A.S.G, Ashok Kumar Verma
Petitioner:- Sarvesh Kumar, Shivang Tiwari
Respondent:- C.S.C., Ashok Kumar Verma
Petitioner:- Jalaj Kumar Gupta, Mohd. Aslam Khan

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mohd. Aslam Khan,
Sunny Singh

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
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Aslam Khan
Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.

Aslam Khan
Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.

Aslam Khan, Mohd. Khalid Amin Khan
Counsel for Respondent:- C.S.C., Ashok Kumar Verma
Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.

Aslam Khan, Mohd. Khalid Amin Khan

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.

Aslam Khan
Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.

Aslam Khan
Counsel for Respondent:- C.S.C., Ashok Kumar Verma
Counsel for Petitioner:- Saryu Prasad Tiwari
Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.

Aslam Khan
Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.

Aslam Khan
Counsel for Respondent:- C.S.C., Ashok Kumar Verma
Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Counsel for Respondent:- C.S.C., Asit Srivastava
Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.

Aslam Khan
Counsel for Respondent:- C.S.C., Ashok Kumar Verma
Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
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Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for

Counsel for Petitioner:-
Ratnesh Dwivedi

Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for

Respondent:- C.S.C., Asit Srivastava
Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Respondent:- C.S.C., Asit Srivastava
Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Respondent:- C.S.C., Asit Srivastava
Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Respondent:- C.S.C., Asit Srivastava
Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Respondent:- C.S.C., Asit Srivastava
Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Respondent:- C.S.C., Asit Srivastava
Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Respondent:- C.S.C., Asit Srivastava
Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Respondent:- C.S.C., Asit Srivastava
Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Respondent:- C.S.C., Asit Srivastava

Respondent:- C.S.C., Ashok Kumar Verma
Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Respondent:- C.S.C., Asit Srivastava

Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Respondent:- C.S.C., Asit Srivastava

Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Respondent:- C.S.C., Asit Srivastava

Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Respondent:- C.S.C., Asit Srivastava

Jalaj Kumar Gupta, Mohd. Aslam Khan,

Counsel for Petitioner:- Jalaj Kumar Gupta, Mohd. Aslam Khan,
Ratnesh Dwivedi

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Harsh Vardhan Kediya, Aditi Tripathi,
Sheeran Mohiuddin Alavi

Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Chandra
Shekher Pandey

Counsel for Petitioner:- Harsh Vardhan Kediya, Sheeran Mohiuddin
Alavi, Shubham Tripathi

Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Chandra
Shekher Pandey

Counsel for Petitioner:- Jalaj Kumar Gupta, Ankur Yadav, Mohd.
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Aslam Khan, Ratnesh Dwivedi
Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Harsh Vardhan Kediya, Aditi Tripathi,
Sheeran Mohiuddin Alavi

Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Chandra
Shekher Pandey

Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Arvind Kumar Shukla

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan, Ratnesh Dwivedi

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mohd. Aslam Khan,
Ratnesh Dwivedi

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Samita Chitranshi

Counsel for Respondent:- C.S.C., Asit Srivastava, Devesh Chandra
Pathak

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan, Mohd. Khalid Amin Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Ankur Yadav, Mehdi
Khan, Mohd. Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava

Counsel for Respondent:- C.S.C., Asit Srivastava
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Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava

Counsel for Respondent:- C.S.C., Asit Srivastava, Devesh Chandra
Pathak

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan, Sunny Singh

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan, Mohd. Khalid Amin Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Harsh Vardhan Kediya, Aditi Tripathi,
Sheeran Mohiuddin Alavi

Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Chandra
Shekher Pandey

Counsel for Petitioner:- Kripa Shankar Yadav, Moni Yadav

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Kripa Shankar Yadav, Preeti Yadav

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Ram Ji Trivedi, Pawan Kumar Upadhyay,
Shraddha Tripathi

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
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Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Prashant Shukla

Counsel for Respondent:- C.S.C., Asit Srivastava

Khan, Mohd.

Counsel for Petitioner:-

Aslam Khan

Jalaj Kumar Gupta, Mehdi

Counsel for Respondent:- C.S.C., Asit Srivastava
Counsel for Petitioner:- Jalaj Kumar Gupta, Jayvind Singh Yadav,
Mohd. Aslam Khan

Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for
Counsel for

Respondent:- C.S.C., Asit Srivastava

Petitioner:- Prashant Shukla

Respondent:- C.S.C., Asit Srivastava

Petitioner:- Kripa Shankar Yadav, Moni Yadav
Respondent:- C.S.C., Ashok Kumar Verma
Petitioner:- Kripa Shankar Yadav, Preeti Yadav
Respondent:- C.S.C., Ashok Kumar Verma
Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Respondent:- C.S.C., Asit Srivastava

Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Jayvind Singh Yadav,
Mehdi Khan, Mohd. Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava
Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.

Aslam Khan
Counsel for Respondent:- C.S.C., Asit Srivastava
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Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Ankur Yadav, Mehdi
Khan, Mohd. Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Jayvind Singh Yadav,
Mehdi Khan, Mohd. Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Tushar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Tushar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Tushar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Tushar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan
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Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Tushar
Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Tushar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Tushar Verma
Counsel for Petitioner:- Smita Chitranshi

Counsel for Respondent:- C.S.C., Asit Srivastava, Tushar Verma
Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Counsel for Respondent:- C.S.C., Asit Srivastava, Tushar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Tushar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Tushar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Vaibhav Mishra

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Vaibhav Mishra

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Vaibhav Mishra

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Vaibhav Mishra

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Vaibhav Mishra

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan
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Counsel for Respondent:- C.S.C.
Jalaj

Counsel for Petitioner:-

Aslam Khan

Counsel for Respondent:- C.S.C.

Counsel for Petitioner:-

Aslam Khan

Counsel for Respondent:- C.S.C.

Counsel for Petitioner:-

Aslam Khan

Counsel for Respondent:- C.S.C.
Jalaj

Counsel for Petitioner:-

Aslam Khan

Counsel for Respondent:- C.S.C.

Counsel for Petitioner:-

Aslam Khan

Counsel for Respondent:- C.S.C.

Counsel for Petitioner:-

Aslam Khan

Counsel for Respondent:- C.S.C.
Jalaj

Counsel for Petitioner:-

Aslam Khan

Counsel for Respondent:- C.S.C.

Counsel for Petitioner:-

Aslam Khan

Counsel for Respondent:- C.S.C.

Counsel for Petitioner:-
Aslam Khan, Ratnesh Dwivedi

Counsel for Respondent:- C.S.C.
Jalaj

Counsel for Petitioner:-

Aslam Khan

Counsel for Respondent:- C.S.C.

Counsel for Petitioner:-

Aslam Khan

Counsel for Respondent:- C.S.C.

Counsel for Petitioner:-

Aslam Khan

Counsel for Respondent:- C.S.C.
Jalaj

Counsel for Petitioner:-

Aslam Khan

Counsel for Respondent:- C.S.C.

Counsel for Petitioner:-

Jalaj

Jalaj

Jalaj

Jalaj

Jalaj

Jalaj

Jalaj

Jalaj

Jalaj

, Asit Srivastava, Rishabh Chauhan
Kumar Gupta, Mehdi Khan, Mohd.

, Asit Srivastava, Rishabh Chauhan

Kumar Gupta, Mehdi Khan, Mohd.

, Asit Srivastava, Rishabh Chauhan

Kumar Gupta, Mehdi Khan, Mohd.

, Asit Srivastava, Rishabh Chauhan
Kumar Gupta, Mehdi Khan, Mohd.

, Asit Srivastava, Vivek Kumar Rai

Kumar Gupta, Mehdi Khan, Mohd.
, Asit Srivastava
Kumar Gupta, Mehdi Khan, Mohd.
, Asit Srivastava
Kumar Gupta, Mehdi Khan, Mohd.
, Asit Srivastava
Kumar Gupta, Mehdi Khan, Mohd.

, Abhishek Tiwari, Asit Srivastava

Kumar Gupta, Mehdi Khan, Mohd.

, Abhishek Tiwari, Asit Srivastava

Kumar Gupta, Mehdi Khan, Mohd.
, Asit Srivastava
Kumar Gupta, Mehdi Khan, Mohd.

, Abhishek Tiwari, Asit Srivastava

Kumar Gupta, Mehdi Khan, Mohd.
, Asit Srivastava
Kumar Gupta, Mehdi Khan, Mohd.
, Asit Srivastava
Kumar Gupta, Mehdi Khan, Mohd.
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Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan, Sunny Singh

Counsel for Respondent:- C.S.C., Asit Srivastava, Chandra Shekher
Pandey

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Chandra Shekher
Pandey

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Chandra Shekher
Pandey

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Chandra Shekher
Pandey

Counsel for Petitioner:- Jalaj Kumar Gupta, Mohd. Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Pushpila Bisht, Ruchir

Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Asit
Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Chandra Shekher
Pandey

Counsel for Petitioner:- Saryu Prasad Tiwari, Ashutosh Tiwari

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Piyush Pathak, Ashutosh Tiwari

Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Chandra
Shekhar Pandey

Counsel for Petitioner:- Vikas Vikram Singh, Sumedha Sen, Syed
Mehfuzur Rehman

Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Chandra
Shekher Pandey

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Chandra Shekher
Pandey

Counsel for Petitioner:- Jalaj Kumar Gupta, Devesh Chandra Pathak,
Mehdi Khan, Mohd. Aslam Khan
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Counsel for Respondent:- C.S.C., Asit Srivastava, Chandra Shekher
Pandey

Counsel for Petitioner:- Saryu Prasad Tiwari

Counsel for Respondent:- C.S.C.

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Chandra Shekher
Pandey

Counsel for Petitioner:- Smita Chitranshi

Counsel for Respondent:- C.S.C., Asit Srivastava, Chandra Shekher
Pandey

Counsel for Petitioner:- Smita Chitranshi

Counsel for Respondent:- C.S.C., Asit Srivastava, Chandra Shekher
Pandey

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan, Sunny Singh

Counsel for Respondent:- C.S.C., Asit Srivastava, Chandra Shekher
Pandey

Counsel for Petitioner:- Himanshu Kamboj, Amit Dwivedi

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Chandra Shekher
Pandey

Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava

Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Asit
Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Chandra Shekher
Pandey, Ranjana Srivastava, Shivam Srivastava

Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
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Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Asit
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Counsel for Petitioner:- Vinod Kumar Mishra, Amit Dwivedi
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Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Chandra Shekher
Pandey

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Asit Srivastava, Chandra Shekher
Pandey

Counsel for Petitioner:- Prashant Shukla, Priya Pandey

Counsel for Respondent:- C.S.C., Asit Srivastava

Counsel for Petitioner:- Jalaj Kumar Gupta, Mehdi Khan, Mohd.
Aslam Khan

Counsel for Respondent:- C.S.C., Chandra Shekher Pandey
Counsel for Petitioner:- Ajay Pratap Singh
Counsel for Respondent:- Ashok Kumar Verma, C.S.C.

Counsel for Petitioner:- Pooja Singh, Abhishek Yadav, Surya Prakash
Tiwari

Counsel for Respondent:- C.S.C., Asit Srivastava, Vaibhav Mishra
Counsel for Petitioner:- Salil Kumar Srivastava, Rahul Srivastava
Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Kazim Ibrahim

Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Chandra
Shekhar Pandey, Chandra Shekher Pandey

Counsel for Petitioner:- Kazim lIbrahim

Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Chandra
Shekhar Pandey

Counsel for Petitioner:- Kazim lIbrahim

Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Chandra
Shekhar Pandey

Counsel for Petitioner:- Kazim lIbrahim

Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Chandra
Shekhar Pandey, Chandra Shekher Pandey

Counsel for Petitioner:- Kazim Ibrahim

Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Chandra
Shekhar Pandey, Chandra Shekher Pandey

Counsel for Petitioner:- Kazim lIbrahim

Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Chandra
Shekhar Pandey, Chandra Shekher Pandey

Counsel for Petitioner:- Kazim lIbrahim

Counsel for Respondent:- C.S.C., Ashok Kumar Verma, Chandra
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Shekhar Pandey

Counsel for Petitioner:- Kazim Ibrahim

Counsel for Respondent:- Vaibhav Mishra, Ashok Kumar Verma,
Chandra Shekhar Pandey

Counsel for Petitioner:- Pushpila Bisht, Sukhmani Singh

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Gaurav Mehrotra, Harsh Vardhan Mehrotra,
Maria Fatima

Counsel for Respondent:- C.S.C., Ashok Kumar Verma

Counsel for Petitioner:- Prashant Shukla, Priya Pandey, Shashank
Kumar

Counsel for Respondent:- C.S.C., Ashok Kumar Verma
The Order of the Court was delivered by

SUBHASH VIDYARTHI, J.:— Heard Sri Jaideep Narain Mathur, Senior
Advocate, assisted by Ms. Aprajita Bansal, Sri. Anilesh Tewari, Ms.
Gursimran Kaur, Advocates, Sri Jalaj Kumar Gupta, Sri Mehdi Khan, Sri
Mohd. Aslam Khan, Sri Rahul Srivastava, Sri Salil Kumar Srivastava, Sri
Sarvesh Kumar, Sri Shivang Tiwari, Sri Mohd. Khalid Amin Khan, Sri
Saryu Prasad Tiwari, Sri Ratnesh Dwivedi, Sri Sheeran Mohiuddin Alavi,
Ms. Aditi Tripathi, Sri Harsh Vardhan Kediya, Sri Ankur Yadav, Sri
Arvind Kumar Shukla, Ms. Smita Chitranshi, Sri Sunny Singh, Sri Kripa
Shankar Yadav, Ms. Moni Yadav, Ms. Preeti Yadav, Sri Pawan Kumar
Upadhyay, Sri Ram Ji Trivedi, Ms. Shraddha Tripathi, Sri Prashant
Shukla, Sri Ashutosh Tiwari, Sri Saryu Prasad Tiwari, Sri Piyush Pathak,
Ms. Sumedha Sen, Sri Syed Mehfuzur Rehman, Sri Vikas Vikram Singh,
Sri Devesh Chandra Pathak, Sri Amit Dwivedi, Sri Himanshu Kamboj,
Sri Vinod Kumar Mishra, Sri Prashant Shukla, Ms. Priya Pandey, Sri Ajay
Pratap Singh, Sri Abhishek Yadav, Dr. Pooja Singh, Sri Surya Prakash
Tiwari, Sri Kazim Ibrahim, Ms. Pushipla Bisht, Ms. Sukhmani Singh, Sri
Gaurav Mehrotra, Sri Harsh Vardhan Mehtroa, Ms. Maria Fatima and Sri
Shashank Kumar, learned counsel appearing for the petitioners in their
respective writ petitions, and Sri Ashok Kumar Verma assisted by Sri
Tushar Verma, Sri Asit Srivastava & Sri Vaibhav Mishra, learned counsel
for U.P. Pollution Control Board, Sri Rishabh Kapoor, learned counsel for
the U.P. Jal Nigam, Sri Namit Sharma, learned counsel for Lucknow
Municipal Corporation and Sri Akash Sinha, learned Standing Counsel
for the State and Sri Asit Srivastava, Sri Chandra Shekhar Pandey, Sri
Devesh Chandra Pathak, Sri Rishabh Chauhan, Ms. Ranjana Srivastava,
Sri Shivam Srivastava, learned counsel appearing for the contesting
respondents.

2. All the aforesaid writ petitions have been filed challenging various
orders passed by the U.P. Pollution Control Board imposing
environmental compensation on the petitioners' industries. Validity of
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the orders imposing environmental compensation has been challenged
in all the writ petitions on a common ground that the U.P. Pollution
Control Board does not have the authority to impose environmental
compensation and to recover the same from an industry, under any
statutory provision.

3. As a common question is involved in all the aforesaid writ
petitions, all the Writ Petitions are being decided by this common
judgment.

4. Sri J.N. Mathur, learned Senior Advocate who led submissions on
behalf of the petitioners, has submitted that a bare perusal of the
provisions contained in the NGT Act and the NGT Rules, 2011 makes it
manifest that the legislature has conferred the jurisdiction to adjudicate
the claims regarding payment of compensation for causing
environmental damage upon the National Green Tribunal, which has
been constituted as an expert body. The NGT Act is a complete Code in
itself which has been enacted for adjudication of claims relating to
compensation for any damage caused to the environment. He has
submitted that the functions of the Board are enumerated in Section 17
of the Water (Prevention and Control of Pollution) Act, 1974 (which wiill
hereinafter be referred to as ‘the Water Act’) and the same do not
include performance of any adjudicatory function. The U.P. Pollution
Control Board does not have jurisdiction to impose compensation and
recover the same; rather, the Board has to file an application to the
Tribunal as provided in Section 18 of the NGT Act.

5. Shri Gaurav Mehrotra, Advocate assisted by Ms. Maria Fatima,
learned Counsel appearing in Writ-C No. 2107 of 2025 has submitted
that the jurisdiction can be conferred by Statute alone and it cannot be
conferred by any Court or Tribunal, not even by the Hon'ble Supreme
Court. He has relied upon the judgments in the case of Benarsi Silk
Palace v. Commr. of Income Tax, (1964) 52 ITR 220 (All) and
Chiranjilal Shrilal Goenka v. Jasjit Singh, (1993) 2 SCC 507. He has
also relied upon the judgments in the cases of Jagmittar Sain Bhagat v.
Health Services, Haryana, (2013) 10 SCC 136.

6. Per Contra, Sri A.K. Verma, the learned Counsel for the U.P.
Pollution Control Board has submitted that Section 33-A of the Water
Act, 1974 and Section 31-A of the Air (Prevention and Control of
Pollution) Act, 1981 (which will hereinafter be referred to as ‘the Air
Act’) empower the Pollution Control Board to issue any direction to any
person. It is in exercise of the aforesaid statutory powers that the U.P.
Pollution Control Board has the authority to issue a direction to any
person for payment of environmental compensation and to recover the
same. He has further submitted that any person aggrieved by such a
direction can file an appeal against the direction(s) issued by the U.P.
Pollution Control Board before the National Green Tribunal as is
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provided under Section 33-B of the Water Act and under Section 31-B
of the Air Act. He has submitted that Section 16 of the NGT Act also
provides that any person aggrieved by and directions issued by a Board
under Section 33-A of the Water Act.

7. Relying upon the aforesaid provisions of the NGT Act, Sri Verma
has submitted that when Section 31-B of the Air Act confers appellate
jurisdiction upon the National Green Tribunal in respect of directions
issued under Section 31-A of the Air Act; Section 33-B of the Water Act
and Section 16 of the NGT Act confer appellate jurisdiction upon the
National Green Tribunal in respect of directions issued under Section 33
-A of the Water Act, the National Green Tribunal would not have the
original jurisdiction to adjudicate upon the subject matter regarding
which it has appellate jurisdiction.

8. Shri Verma has submitted that the Water Act is a social legislation
and it should be given a purposive interpretation. The Board's power
under Section 33-A of the Water Act are very wide and unfettered. The
Board has the power to award compensation in exercise of the powers
conferred by Section 33-A of the Water Act and Section 31-A of the Air
Act. The orders passed under Section 33-A of the Water Act or Section
31-A of the Air Act are appealable under Section 16 of the NGT Act.

9. The learned Counsel for the State Pollution Control Board has
submitted that Section 17 of the Water Act enumerates the functions of
the State Board and sub-Section (1)(1)(ii) of Section 17 provides that
the functions of a State Board include requiring any person concerned
to construct new systems for the disposal of sewage and trade effluents
or to modify, alter or extend any such existing system or to adopt such
remedial measures as are necessary to prevent, control or abate water
pollution. Sub-Section (1)(0) of Section 17 provides that the functions
of the State Board will include to perform such other functions as may
be prescribed or as may, from time to time, be entrusted to it by the
Central Board or the State Government.

10. sShri Verma has also submitted that Section 18(2) of the NGT Act
provides that an application for grant of relief or compensation or
settlement of dispute may be made to the Tribunal without prejudice to
the provisions contained in Section 16 of the NGT Act. Therefore, the
provision regarding filing of an application by the Pollution Control
Board contained in Section 18(2)(f) of the NGT Act is without prejudice
to the appellate powers of the Tribunal contained in Section 16 of the
NGT Act and the appellate power under Section 16 will have a
precedence over the provisions contained in Section 18(2). He has also
submitted that Section 19 of the NGT Act lays down the procedure and
powers of the Tribunal. A cumulative reading of the aforesaid provisions
makes it clear that the Pollution Control Board has power to issue
directions including the direction for payment of compensation.
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11. Sri Verma has submitted that ‘water pollution’ is included in the
term ‘water’ occurring in item - 17 of List - Il contained in Schedule 7
appended to the Constitution of India, and therefore, it is a State
subject. He has also submitted that the entries occurring in Schedule -
7 should be given the widest interpretation. Sri Verma has drawn our
attention to the directive principles of State policy contained in Part IV
of the Constitution of India. Article 48-A provides that the State shall
endeavor to protect and improve the environment and to safeguard the
forests and wild life of the country. Part IV-A of the Constitution of
India enlists fundamental duties and Article 51-A(g) provides that it
shall be the duty of every citizen of India to protect and improve the
natural environment including forests, lakes, rivers and wild life, and to
have compassion for living creatures.

12. The learned Counsel for the Board has submitted that the State
Authorities have to strike a balance between sustainable development
and protection of environment. The State has to ensure that a polluter
pays compensation for any damage caused by him to the environment.

13. He has further submitted that Chapter VI of the Air Act contains
provisions regarding penalties and procedure and it provides that the
adjudicating officer may impose penalty. The power to impose penalty
under the Air Act vests in the Adjudicating Officer. He has also
submitted that in case the industry operates without consent of the
Board, it may be prosecuted. However, in case of other violations,
penalty can be imposed by the Adjudicating Officer without
prosecution.

14. Shri Chandra Shekhar Pandey, the learned Counsel appearing for
the Central Pollution Board has relied upon the decision in the case of
Paryavaran Suraksha Samiti v. Union of India, (2017) 5 SCC 326, in
which the Hon'ble Supreme Court has granted liberty to private
individual(s) and organizations, to address complaints to the Pollution
Control Board if any industry is in default. On the receipt of any such
complaint, the Pollution Control Board concerned shall be obliged to
verify the same and take such action against the defaulting industry, as
may be permissible in law. Such action would be in addition to the
discontinuation of industrial activity forthwith. The Pollution Control
Boards were also directed to initiate such civil or criminal action, as
may be permissible in law, against all or any of the defaulters. It is in
furtherance of the aforesaid directions that Original Application No.
593/2017, Paryavaran Suraksha Samiti v. Union of India, was
registered before the National Green Tribunal, Principal Bench, New
Delhi which is still continuing and directions are issued in the said case
from time to time. By means of directions issued by the NGT in the
aforesaid case, the Board has been empowered to impose and recover
compensation from the defaulting industrial units.
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15. In Rylands v. Fletcher: (1861-73) All ER Rep 1, it was laid down
that if a person brings on to his land and collects and keeps there
anything likely to do harm and such thing escapes and does damage to
another, he is liable to compensate for the damage caused.

16. In the year 1986, the Environment (Protection) Act, 1986,
(which will hereinafter be referred to as ‘the Act of 1986’) was enacted
on 23.05.1986 to provide for the protection and improvement of
environment and for matters connected therewith. Section 3 of the Act
of 1986 provides for the powers of the Central Government to take
measures to protect and improve environment.

17. In the case of M.C. Mehta v. Union of India, (1987) 1 SCC 395
(decided on 20.12.1986), a Constitution Bench consisting of five
Hon'ble Judges of the Supreme Court dealt with the question as to
what is the measure of liability of an enterprise which is engaged in a
hazardous or inherently dangerous industry, if by reason of an accident
occurring in such industry, persons die or get injured. The Hon'ble
Supreme Court referred to the rule that was evolved in Rylands v.
Fletcher (Supra) and held that:—

“31. ..We have to develop our own law and if we find that it is
necessary to construct a new principle of liability to deal with an
unusual situation which has arisen and which is likely to arise in
future on account of hazardous or inherently dangerous industries
which are concomitant to an industrial economy, there is no reason
why we should hesitate to evolve such principle of liability merely
because it has not been so done in England. ... We would therefore
hold that where an enterprise is engaged in a hazardous or
inherently dangerous activity and harm results to anyone on account
of an accident in the operation of such hazardous or inherently
dangerous activity resulting, for example, in escape of toxic gas the
enterprise is strictly and absolutely liable to compensate all those
who are affected by the accident and such liability is not subject to
any of the exceptions which operate visa-vis the tortuous principle of
strict liability under the rule in Rylands v. Fletcher (supra).”

18. The Public Liability Insurance Act, 1991 was enacted by the
Parliament to provide for public liability insurance for the purpose of
providing immediate relief to the persons affected by accidents
occurring while handling any hazardous substance and for matters
connected therewith or incidental thereto.

19. In the year 1995, the National Environment Tribunal Act, 1995,
was enacted to provide for strict liability for damages arising out of any
accident occurring while handling any hazardous substance and for the
establishment of a National Environment Tribunal for effective and
expeditious disposal of cases arising from such accident, with a view to
giving relief and compensation for damages to persons, property and
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the environment and for matters connected therewith or incidental
thereto.

20. In spite of the aforesaid enactments, the National Environment
Tribunal was not constituted. Taking cognizance of this situation, in
Vellore Citizens' Welfare Forum v. Union of India, (1996) 5 SCC 647,
the Hon'ble Supreme Court issued the following directions:—

“1l. The Central Government shall constitute an authority under
Section 3(3) of the Environment (Protection) Act, 1986 and shall
confer on the said authority all the powers necessary to deal with
the situation created by the tanneries and other polluting
industries in the State of Tamil Nadu. The authority shall be
headed by a retired judge of the High Court and it may have other
members — preferably with expertise in the field of pollution
control and environment protection — to be appointed by the
Central Government. The Central Government shall confer on the
said authority the powers to issue directions under Section 5 of
the Environment Act and for taking measures with respect to the
matters referred to in clauses (v), (vi), (vii), (viii), (ix), (xX) and
(xii) of sub-Section (2) of Section 3. The Central Government
shall constitute the authority before September 30, 1996.

2. The authority so constituted by the Central Government shall
implement the “Precautionary Principle” and the “Polluter Pay
Principle”. The authority shall, with the help of expert opinion and
after giving opportunity to the polluters concerned assess the loss
to the ecology/environment in the affected areas and shall also
identify the individuals/families who have suffered because of the
pollution and shall assess the compensation to be paid to the said
individuals/families. The authority shall further determine the
compensation to be recovered from the polluters as cost of
reversing the damaged environment. The authority shall lay down
just and fair procedure for completing the exercise.

3. The authority shall compute the compensation under two heads
namely. for reversing the ecology and for payment to individuals.
A statement showing the total amount to be recovered, the names
of the polluters from whom the amount is to be recovered, the
amount to be recovered from each polluter, the persons to whom
the compensation is to be paid and the amount payable to each of
them shall be forwarded to the Collector/District Magistrate of the
area concerned. The Collector/District Magistrate shall recover the
amount from the polluters, if necessary, as arrears of land
revenue. He shall disburse the compensation awarded by the
authority to the affected persons/families.

4. The authority shall direct the closure of the industry
owned/manaaed bv a polluter in case he evades or refuse to pav
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the compensation awarded against him. This shall be in addition

to the recovery from him as arrears of land revenue.

5. An industry may have set up the necessary pollution control
device at present but it shall be liable to pay for the past pollution
generated by the said industry which has resulted in the
environmental degradation and suffering to the residents of the
area.”

21. In the year 1997, the National Environment Appellate Authority
Act, 1997 was enacted to provide for the establishment of a National
Environment Appellate Authority to hear appeals with respect to
restriction of areas in which any industries, operations or processes or
class of industries, operations or processes shall not be carried out or
shall be carried out subject to certain safeguards under the
Environment (Protection) Act, 1986 and for matters connected
therewith or incidental thereto.

22. The Water Act was been enacted in the year 1974 with the
following object:—

“An Act to provide for the prevention and control of water
pollution and the maintaining or restoring of wholesomeness of
water, for the establishment, with a view to carrying out the
purposes aforesaid, of Boards for the prevention and control of water
pollution, for conferring on and assigning to such Boards powers and
functions relating thereto and for matters connected therewith.”

23. Section 3 of the Water Act provides for constitution of the
Central Pollution Control Board, whereas Section 4 of the Act, 1974
provides for constitution of the State Pollution Control Boards.

24. Chapter IV of the Water Act contains provisions regarding
powers and functions of the Board. Section 16 of the Water Act
provides for functions of the Central Board, whereas Section 17
provides for the functions of the State Boards. The relevant provisions
of Section 17 of the Water Act are being reproduced here-in-below:—

“17. Functions of State Board.—(1) Subject to the provisions of
this Act, the functions of a State Board shall be—

(a) to plan a comprehensive programme for the prevention,
control or abatement of pollution of streams and wells in the
State and to secure the execution thereof;

(b) to advise the State Government on any matter concerning the
prevention, control or abatement of water pollution;

(c) to collect and disseminate information relating to water
pollution and the prevention, control or abatement thereof;

(d) to encourage, conduct and participate in investigations and
research relating to problems of water pollution and prevention,
control or abatement of water pollution;
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(e) to collaborate with the Central Board in organising the training
of persons engaged or to be engaged in programmes relating
to prevention, control or abatement of water pollution and to
organise mass education programmes relating thereto;

(f) to inspect sewage or trade effluents, works and plants for the
treatment of sewage and trade effluents and to review plans,
specifications or other data relating to plants set up for the
treatment of water, works for the purification thereof and the
system for the disposal of sewage or trade effluents or in
connection with the grant of any consent as required by this
Act;

(9) to lay down, modify or annul effluent standards for the sewage
and trade effluents and for the quality of receiving waters (not
being water in an inter-State stream) resulting from the
discharge of effluents and to classify waters of the State;

(h) to evolve economical and reliable methods of treatment of
sewage and trade effluents, having regard to the peculiar
conditions of soils, climate and water resources of different
regions and more especially the prevailing flow characteristics
of water in streams and wells which render it impossible to
attain even the minimum degree of dilution;

(i) to evolve methods of utilisation of sewage and suitable trade
effluents in agriculture;

(J) to evolve efficient methods of disposal of sewage and trade
effluents on land, as are necessary on account of the
predominant conditions of scant stream flows that do not
provide for major part of the year the minimum degree of
dilution;

(k) to lay down standards of treatment of sewage and trade
effluents to be discharged into any particular stream taking
into account the minimum fair weather dilution available in
that stream and the tolerance limits of pollution permissible in
the water of the stream, after the discharge of such effluents;

(1) to make, vary or revoke any order—

(i) for the prevention, control or abatement of discharges of
waste into streams or wells;

(ii) requiring any person concerned to construct new
systems for the disposal of sewage and trade effluents
or to modify, alter or extend any such existing system
or adopt such remedial measures as are necessary to
prevent, control or abate water pollution;

(m) to lay down effluent standards to be complied with by
persons while causing discharge of sewage or sullage or both
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and to lay down, modify or annul effluent standards for the
sewage and trade effluents;

(n) to advise the State Government with respect to the location of
any industry the carrying on of which is likely to pollute a
stream or well;

(0) to perform such other functions as may be prescribed or
as may, from time to time, be entrusted to it by the
Central Board or the State Government.

(2) The Board may establish or recognise a laboratory or
laboratories to enable the Board to perform its functions under this
section efficiently, including the analysis of samples of water from
any stream or well or of samples of any sewage or trade effluents.”
25. Section 18(1)(b) of the Water Act provides that in performance

of its functions under the Act, every State Board shall be bound by such
directions in writing as the Central Board or the State Government may
give to it.

26. Section 32 of the Water Act empowers the Board to take

emergency measures in the case of pollution of streams or wells or on
land and this provision is being quoted below:—

173

32. Emergency measures in case of pollution of stream or
well.—(1) Where it appears to the State Board that any poisonous,

noxious or polluting matter is present in any stream or well or on
land by reason of the discharge of such matter in such stream or well
or on such land or has entered into that stream or well due to any
accident or other unforeseen act or event, and if the Board is of
opinion that it is necessary or expedient to take immediate action, it
may for reasons to be recorded in writing, carry out such operations
as it may consider necessary for all or any of the following purposes,
that is to say,—

(a) removing that matter from the stream or well or on land and
disposing it of in such manner as the Board considers
appropriate;

(b) remedying or mitigating any pollution caused by its presence
in the stream or well;

(c) issuing orders immediately restraining or prohibiting the
person concerned from discharging any poisonous, noxious or
polluting matter into the stream or well or on land, or from
making insanitary use of the stream or well.

(2) The power conferred by sub-section (1) does not include the
power to construct any works other than works of a temporary
character which are removed on or before the completion of the
operations.”

27. Section 33 of the Water Act provides as follows:—
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“33. Power of Board to make application to courts for
restraining apprehended pollution of water in streams or
wells.—(1) Where it is apprehended by a Board that the water in
any stream or well is likely to be polluted by reason of the disposal
or likely disposal of any matter in such stream or well or in any
sewer or on any land, or otherwise, the Board may make an
application to a court, not inferior to that of a Metropolitan Magistrate
or a Judicial Magistrate of the first class, for restraining the person
who is likely to cause such pollution from so causing.

(2) On receipt of an application under sub-section (1) the court
may make such order as it deems fit. ...”
28. There is no provision in the Water Act which confers any power

of judicial or quasi-judicial nature on the State Board.

29. The National Green Tribunal Act, 2010 (which will hereinafter be

referred to as ‘the NGT Act’) was enacted on 02.06.2010 with the
following object:—

“An Act to provide for the establishment of a National Green
Tribunal for the effective and expeditious disposal of cases
relating to environmental protection and conservation of
forests and other natural resources including enforcement of
any legal right relating to environment and giving relief and
compensation for damages to persons and property and for
matters connected therewith or incidental thereto.”

30. Thus NGT has been established with the object of effective and

expeditious disposal of cases relating to compensation relating to
environment. The composition of NGT is provided in Section 4 (1) of the
NGT Act which is as follows:—

“4. Composition of Tribunal - (1) The Tribunal shall consist of,-

(a) a full-time Chairperson;

(b) not less than ten but subject to not maximum of twenty full-
time Judicial Members as the Central Government may, from
time to time, notify;

(c) not less than ten but subject to maximum twenty full-time
Expert Members, as the Central Government may, from time to
time, notify.”

31. The qualifications of Chairperson, Judicial Member and Expert

Member are provided in Section 5 of the NGT Act, which is as follows:—

“5. Qualifications for appointment of Chairperson, Judicial
Member and Expert Member.—(1) A person shall not be qualified
for appointment as the Chairperson or Judicial Member of the
Tribunal unless he is, or has been, a Judge of the Supreme Court of
India or Chief Justice of a High Court:

Provided that a person who is or has been a Judge of the High
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Court shall also be qualified to be appointed as a Judicial Member.
(2) A person shall not be qualified for appointment as an Expert

Member, unless he,—

(a) has a degree in Master of Science (in physical sciences or life
sciences) with a Doctorate degree or Master of Engineering or

Master of Technology and has an experience of fifteen years in

the relevant field including five years practical experience in

the field of environment and forests (including pollution
control, hazardous substance management, environment
impact assessment, climate change management, biological
diversity management and forest conservation) in a reputed

National level institution; or
(b) has administrative experience of fifteen years including

experience of five years in dealing with environmental matters

in the Central or a State Government or in a reputed National
or State level institution.
(3) The Chairperson, Judicial Member and Expert Member of the

Tribunal shall not hold any other office during their tenure as such.

(4) The Chairperson and other Judicial and Expert Members shall
not, for a period of two years from the date on which they cease to
hold office, accept any employment in, or connected with the
management or administration of, any person who has been a party
to a proceeding before the Tribunal under this Act:

Provided that nothing contained in this section shall apply to
any employment under the Central Government or a State
Government or local authority or in any statutory authority or any
corporation established by or under any Central, State or
Provincial Act or a Government company as defined in section 617
of the Companies Act, 1956 (1 of 1956).”

32. The aforesaid provision makes it manifest that NGT has been
constituted as a body of experts.

33. Chapter Ill of the NGT Act deals with jurisdiction, powers and
proceedings of the Tribunal. Section 14 of the NGT Act provides that
the Tribunal shall have jurisdiction over all civil cases where a
substantial question relating to environment (including enforcement of
any legal right relating to environment), is involved and such question
arises out of the implementation of the enactments specified in
Schedule 1.

34. The phrase “Substantial question relating to environment” is
defined in Section 2(m) of the NGT Act as follows:—

“(m) “substantial question relating to environment” shall include
an instance where,—

(i) there is a direct violation of a specific statutory environmental
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obligation by a person by which,—

(A) the community at large other than an individual or group of
individuals is affected or likely to be affected by the
environmental consequences; or

(B) the gravity of damage to the environment or property is
substantial; or

(C) the damage to public health is broadly measurable;

(ii) the environmental consequences relate to a specific activity or
a point source of pollution;”

35. Section 15 of the NGT Act provides for relief, compensation and
restitution and the relevant parts of this Section read as follows:—

15. Relief, compensation and restitution.—(1) The Tribunal
may, by an order, provide,—

(a) relief and compensation to the victims of pollution and
other environmental damage arising under the
enactments specified in the Schedule 1 (including accident
occurring while handling any hazardous substance);

(b) for restitution of property damaged;

(c) for restitution of the environment for such area or areas, as
the Tribunal may think fit.

*x X *

(2) The relief and compensation and restitution of property and
environment referred to in clauses (a), (b) and (c) of sub-section (1)
shall be in addition to the relief paid or payable under the Public
Liability Insurance Act, 1991 (6 of 1991).

*x X *

(4) The Tribunal may, having regard to the damage to public
health, property and environment, divide the compensation or relief
payable under separate heads specified in Schedule Il so as to
provide compensation or relief to the claimants and for restitution of
the damaged property or environment, as it may think fit.

*x X X
36. Schedule - | referred to in Sections 14 and 15 of the Act lists the
following Acts:—
“1. The Water (Prevention and Control of Pollution) Act, 1974;
2. The Water (Prevention and Control of Pollution) Cess Act, 1977;
. The Forest (Conservation) Act, 1980;
. The Air (Prevention and Control of Pollution) Act, 1981;
. The Environment (Protection) Act, 1986;
. The Public Liability Insurance Act, 1991;
. The Biological Diversity Act, 2002
37. Schedule Il referred to in Section 15 of the NGT Act as follows:—

N O 0~ W
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“Heads under which compensation or relief for damage may be
claimed

(a) Death;

(b) Permanent, temporary, total or partial disability or other injury
or sickness;

(c) Loss of wages due to total or partial disability or permanent or
temporary disability;

(d) Medical expenses incurred for treatment of injuries or
sickness;

(e) Damages to private property;
(f) Expenses incurred by the Government or any local authority in
providing relief, aid and rehabilitation to the affected persons;
(9) Expenses incurred by the Government for any administrative
or legal action or to cope with any harm or damage, including
compensation for environmental degradation and restoration of
the quality of environment;

(h) Loss to the Government or local authority arising out of, or
connected with, the activity causing any damage;
(i) Claims on account of any harm, damage or destruction to the
fauna including milch and draught animals and aquatic fauna;
(J) Claims on account of any harm, damage or destruction to flora
including aquatic flora, crops, vegetables, trees and orchards;
(k) Claims including cost of restoration on account of any harm or
damage to environment including pollution of soil, air, water,
land and eco-systems;

(D) Loss and destruction of any property other than private
property;

(m) Loss of business or employment or both;

(n) Any other claim arising out of, or connected with, any activity
of handling of hazardous substance.”

38. Section 20 of the NGT Act provides that “The Tribunal shall,
while passing any order or decision or award, apply the principles of
sustainable development, the precautionary principle and the polluter
pays principle.”

39. A bare perusal of the aforesaid provisions of the NGT Act makes
it manifest that the NGT has been constituted as an expert body and it
has been conferred with the jurisdiction over all civil cases where a
substantial question relating to environment is involved. Payment of
compensation for causing damage to environment is a civil dispute and
it involves a substantial question relating to environment. Therefore,
the NGT has been conferred with the jurisdiction to decide the cases
relating to award of compensation, including the compensation under
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the Water Act and the Air Act.
40. Section 18 of the NGT Act provides as follows:—

“18. Application or appeal to Tribunal.—(1) Each application
under Sections 14 and 15 or an appeal under Section 16 shall, be
made to the Tribunal in such form, contain such particulars, and, be
accompanied by such documents and such fees as may be
prescribed.

(2) Without prejudice to the provisions contained in Section 16,
an application for grant of relief or compensation or settlement of
dispute may be made to the Tribunal by—

(a) the person, who has sustained the injury; or

(b) the owner of the property to which the damage has been

caused; or

(c) where death has resulted from the environmental damage, by

all or any of the legal representatives of the deceased; or

(d) any agent duly authorised by such person or owner of such

property or all or any of the legal representatives of the
deceased, as the case may be; or

(e) any person aggrieved, including any representative body or

organisation; or

() the Central Government or a State Government or a Union

Territory Administration or the Central Pollution Control
Board or a State Pollution Control Board or a Pollution
Control Committee or a local authority, or any environmental
authority constituted or established under the Environment
(Protection) Act, 1986 (29 of 1986) or any other law for the
time being in force:

Provided that...

3.7

41. Rule 8 of the National Green Tribunal (Practices and Procedure)
Rules, 2011 (which will hereinafter be referred to as ‘the NGT Rules,
2011’) contains a specific provision for submission of an application for
compensation and it provides as follows:—

“8. Procedure for filing application or appeal.- (1) An
application or appeal to the Tribunal under section 18 shall be
presented in Form | by the applicant or appellant, as the case may
be, in person or by an agent or by a duly authorised legal
practitioner, to the Registrar or any other officer authorised in writing
by the Registrar to receive the same or be sent by registered post
with acknowledgment duly addressed to the Registrar of the Tribunal
at and sent to concerned place of sitting:

Provided that where the application is for relief and

compensation, it shall be made in Form 1I1.
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* K X

42. Rule 35 of the NGT Rules, 2011 provides as follows:—

“35. Manner and the purposes for which amount of
compensation or relief or restitution credited to Environment
Relief Fund shall be utilised.—(1) The amount by way of
compensation or relief to the victim or restitution of property and the
environment, ordered by the Tribunal to be paid shall be remitted to
the authority, specified under sub-section (3) of Section 7-A of the
Public Liability Insurance Act, 1991 (6 of 1991), within a period of
thirty days from the date of order or award or as otherwise ordered
by the Tribunal.

(2) In the case of failure to remit the amount by the concerned
person, under sub-rule (1), within the time so specified, the District
Collector of the concerned district shall file a complaint, before the
court having jurisdiction, under clause (a) of subsection (1) of
Section 30 of the Act.

(3) The amount referred to in sub-rule (1), shall be credited to
the Environment Relief Fund under Section 24 of the Act for
utilisation under any heads specified in Schedule Il to the Act.

(4) A separate account shall be created and maintained by the
authority referred to in sub-rule (1) for the purpose of receiving and
disbursement of the amount pursuant to the order or award of the
Tribunal.”

43. Rule 36 of the NGT Rules, 2011 provides for procedure for
disbursement of relief or compensation or restitution of property
damaged and this Rule provides as follows:—

“36. Procedure for disbursement of relief or compensation or
restitution of property damaged.—(1) A copy of the award or
order or decision of the Tribunal passed under clause (a) or clause
(b) of sub-section (1) of Section 15 of the Act shall be
transmitted to the authority referred to in sub-rule (1) of Rule 35
and the District Collector having local jurisdiction for
disbursement.

(2) The authority referred to in sub-rule (1) of Rule 35 shall transfer
the amount so deposited in the Environment Relief Fund to the
concerned District Collector within a period of thirty days form the
date of deposit.

(3) The District Collector shall arrange to disburse the amount of
compensation or relief and restitution of property damaged within
a period of thirty days of the receipt of the amount under sub-rule
(2), to the affected persons or victims of pollution or other
environmental damages arising under the enactments specified in
Schedule I, under the heads specified in Schedule 11, to the Act.”
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44. Thus the NGT Act and the NGT Rules, 2011 contain elaborate
provisions for filing of applications for imposition of compensation and
adjudication thereof by the NGT, as per which, the Board can file an
application before the NGT for claiming compensation from an industry
if it is of the view that the industry is liable to pay compensation and
the NGT will adjudicate whether the industry is liable to pay
compensation, and if yes, what would be the quantum of
compensation. The Board cannot itself pass an order imposing the
liability for payment of compensation upon an industry.

45. The learned Counsel for the Board has submitted that the Board
derives the power to impose and recover compensation from the
provisions contained in Section 33-A of the Water Act, 1974 and
Section 31-A of the Air Act. Both the Sections were inserted way of by
amendment with effect from 01.04.1988 and both the Sections are
identically worded, which read as follows:—

“Notwithstanding anything contained in any other law, but subject
to the provisions of this Act, and to any directions that the Central
Government may give in this behalf, a Board may, in the exercise of
its powers and performance of its functions under this Act, issue any
directions in writing to any person, officer or authority, and such
person, officer or authority shall be bound to comply with such
directions.

Explanation.—For the avoidance of doubts, it is hereby declared
that the power to issue directions under this section includes the
power to direct—

(a) the closure, prohibition or regulation of any industry, operation

or process; or

(b) the stoppage or regulation of supply of electricity, water or

any other service.

46. The directions referred to in Section 33-A of the Water Act and
Section 31-A of the Air Act refer to directions of administrative nature
so as to prevent water pollution or air pollution. The nature of directions
that can be passed in exercise of the powers conferred Section 33-A of
the Water Act and Section 31-A of the Air Act is explained by the
Explanations appended to the Sections, as per which the directions
would include the directions for closure, prohibition or regulation of any
industry, operation or process; or the stoppage or regulation of supply
of electricity, water or any other service. The directions contemplated in
both the aforesaid Sections are preventive or restrictive in nature.
Although the Explanations appended to the Sections state that the
directions would ‘include’ the nature of directions mentioned in the
Explanations and the examples are not exhaustive, yet the explanation
clarifies that the other directions that may be issued under Section 33-
A of the Water Act or Section 31-A of the Air Act would be similar in
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nature to those administrative directions which are mentioned in the
Explanations appended to the Sections.

47. The power to issue administrative directions for prevention of
water pollution or air pollution would not include the power to impose
environmental compensation and recover the same. Had this power
been already there in the Water Act and the Air Act, the Legislature
would have had no occasion to enact the NGT Act conferring specific
provision for conferring jurisdiction wupon the NGT to impose
environmental compensation on erring industries.

48. The learned Counsel for the State Pollution Control Board has
placed reliance upon a judgment passed by the NGT in State Pollution
Control Board v. Swastik Ispat Pvt. Ltd., 2014 SCC OnLine NGT 13,
wherein the NGT held that:—

“32. Keeping in view the legislative scheme and the object of the

Air Act, it is evident that the Board is not incapacitated to issue a
direction which may not be prohibitory or of closure in substance and
application, but may be regulatory with an object to ensure that anti
-pollution devices and anti-pollution measures are adopted to
prevent and control pollution. For this purpose, the Board may
require an industry to furnish a bank guarantee which would serve
dual purposes. On the one hand, it would provide incentive to an
industry to install anti-pollution devices so as to ensure non-
encashment of the bank guarantee, while on the other, in the event
of default, resulting in pollution, the Board would be able to spend
that money for remedial purposes to control environmental
degradation or damage that has taken place as a result of such
default. Both these purposes would squarely fall within the
framework of law and the powers and functions of the Board. The
purpose of requiring a Unit to furnish a bank guarantee is not penal
per se. It is compensatory i.e. an amount which would be required to
be spent upon rehabilitation and restoration of the environment due
to the damage caused to it by default on the part of the Unit. ... The
intention of the Legislature to ensure implementation of these facets
is further elucidated by the language of Section 31A of the Air Act
where the Board can issue directions as afore-mentioned in exercise
of its powers and performance of its functions under the Act. Thus,
there has to be a direct nexus between the directions contemplated
under Section 31A of the Air Act and the powers and functions of the
Board as contemplated under Sections 16, 17 and other relevant
provisions of the Air Act. Once these Sections are read co-jointly,
then it becomes clear that a direction which would ensure
compliance of the conditions of the consent order and further the
cause of prevention and control of pollution would be a direction
permissible under law.”



N

ONL

N E

CC.

SCC Online Web Edition, © 2026 EBC Publishing

Page 66

td.
Thursday, March 19, 2026 305

Printed For: ashutosh behera, Damodaram Sanjivayya National Law University
SCC Online Web Edition: https://www.scconline.com
© 2026 EBC Publishing Pvt. Ltd., Lucknow.

The NGT held that “Resolution of the Board for imposing a
condition wupon the industrial plants/units to furnish a bank
guarantee as an interregnum for compliance and/or in the nature of
compensation cannot be held to be without the authority of law or
jurisdiction, in so far as it is not penal or punitive.”

49. Sri Verma has also placed reliance upon a judgment of the NGT

in Thandava Co-operative Sugars Ltd. v. Central Pollution Control
Board, 2020 SCC OnLine NGT 1823, wherein the NGT held that:—

“24. In view of Section 3 of the Environment (Protection) Act,
1986, Central Pollution Control Board has a duty to make measures
to protect and improve environment and certain aspects have been
provided as to how they have to be dealt with. Sub-clause (xiv) of
sub-section (2) of Section 3 the Environment (Protection) Act, 1986
gives power to give further direction for the purpose of effective
implementation of the provisions of this Act. Sub-section (3) of
Section 3 of the Environment (Protection) Act, 1986 authorises the
Central Government to constitute an ‘appropriate authority’ to take
measures, as provided under sub-section (2) of Section 3. That was
how Central Pollution Control Board has been constituted for the
purpose of effective implementation of the Environment (Protection)
Act, 1986 to take all measures to abate pollution that is likely to be
caused on account of operation of industrial units due to their non-
compliance of the directions issued or conditions imposed in the
consent granted. Further, the Apex Court, in several cases, have
come to the conclusion that unless the violators are directed to pay
compensation for causing pollution by applying the ‘polluter pays’
principle, no purpose will be served and evolved the doctrine of
‘polluter pays’ to realise environmental compensation from the erring
units and directed the regulating authorities to take steps to
implement the order and realise environmental compensation and
utilise that amount for restoration of damage caused to environment.

x XK X
27. So the submission made by learned counsel for appellant that
Central Pollution Control Board has no power to impose
environmental compensation is without any substance and the same
is liable to rejected....”
50. The same passage finds place in paragraphs 45 to 48 of the

judgment passed by the NGT in the case of Nutra Specialities (P) Ltd.
v. Member Secretary, Central Pollution Control Board, 2020 SCC OnLine
NGT 1572.

51. Regarding the binding effect of a judgment passed by the NGT,

it would be appropriate to refer to the judgment of this Court in Dan
Bahadur Yadav v. Bank of Baroda, 2025 SCC OnLine All 600, wherein

923
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this Court has held that “The Tribunals have to follow the law laid down
by the Hon'ble Supreme Court and the High Court within whose
superintendence they function, but they do not have the power to lay
down law.”

52. The learned Counsel for the Board could not place any law under
which the observations made by the NGT in its judgments interpreting
a statutory provision may be binding on a Constitutional Court.

53. Further, none of the aforesaid judgments of NGT cited by the
learned Counsel for the Board take into consideration the provisions of
Section 15 of the NGT Act, which specifically confers the jurisdiction to
adjudicate upon the claims for imposition of environmental
compensation upon the NGT.

54. In Delhi Pollution Control Committee v. Splendor Landbase Ltd.,
2012 SCC OnLine Del 400, a Division Bench of Delhi High Court held
that:—

“37. ...that the power to issue directions under Section 33A of the
Water Act and the power to issue directions under Section 31A of the
Air Act, on their plain language, does not confer the power to levy
any penalty. We would further highlight that under Chapter VII of
the Water Act, and under Chapter VI of the Air Act penalties and
procedure to levy the same have been set out. A perusal of the
provisions under the Water Act would reveal that penalties can be
levied as per procedure prescribed and only Courts can take
cognizance of offences under the Act and levy penalties, whether by
way of imprisonment or fine. Similar is the position under the Air
Act. The legislature having enacted specific provisions for levy of
penalties and procedures to be followed has specifically made the
offences cognizable by Courts and the power to levy penalties under
both Acts has been vested in the Courts. The role of the Pollution
Control Boards is to initiate proceedings before the Court of
Competent Jurisdiction and no more.”

55. We find ourselves in complete agreement with the aforesaid view
of the Delhi High Court.

56. Section 33-B of the Water Act and under Section 31-B of the Air
Act contain provisions for filing appeals before the NGT, which
provisions are being reproduced below:—

“33-B. Appeal to National Green Tribunal.—Any person
aggrieved by,—

(a) an order or decision of the appellate authority under Section

28, made on or after the commencement of the National Green
Tribunal Act, 2010; or

(b) an order passed by the State Government under Section 29,

on or after the commencement of the National Green Tribunal
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Act, 2010; or

(c) directions issued under Section 33-A by a Board, on or after
the commencement of the National Green Tribunal Act, 2010,
may file an appeal to the National Green Tribunal established
under Section 3 of the National Green Tribunal Act, 2010, in
accordance with the provisions of that Act.

* * X

31-B. Appeal to National Green Tribunal.—Any person
aggrieved by an order or decision of the Appellate Authority under
Section 31, made on or after the commencement of the National
Green Tribunal Act, 2010, may file an appeal to the National Green
Tribunal established under Section 3 of the National Green Tribunal
Act, 2010, in accordance with the provisions of that Act.”

57. Section 16 of the NGT Act provides for filing of appeals against
the directions issued under Section 33-A of the Water Act and the
relevant part of Section 16 of the NGT Act is being quoted below:—

“16. Tribunal to have appellate jurisdiction.—Any person
aggrieved by,—

* * *

(c) directions issued, on or after the commencement of the
National Green Tribunal Act, 2010, by a Board, under Section
33-A of the Water (Prevention and Control of Pollution) Act,
1974 (6 of 1974);

*x * *

may, within a period of thirty days from the date on which the
order or decision or direction or determination is communicated to
him, prefer an appeal to the Tribunal:

* * X

58. Relying upon the aforesaid provisions of the NGT Act, Sri Verma
has submitted that when Section 31-B of the Air Act confers appellate
jurisdiction upon the NGT in respect of directions issued under Section
31-A of the Air Act; Section 33-B of the Water Act and Section 16 of
the NGT Act confer appellate jurisdiction upon the NGT in respect of
directions issued under Section 33-A of the Water Act, the NGT would
not have the original jurisdiction to adjudicate upon the subject matter
regarding which it has appellate jurisdiction. We find no force in this
submission, as we have already held that Section 33-B of the Water Act
and Section 31-A of the Air Act confer power upon the Board to issue
directions of administrative nature and it does not confer any
adjudicatory power on the Board, which power vests in the NGT only.

59. Sri Verma has also submitted that Section 18(2) of the NGT Act
provides that an application for grant of relief or compensation or
settlement of dispute may be made to the NGT without prejudice to the
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provisions contained in Section 16 of the Act, 2010. Therefore, the
provision regarding filing of an application by the Pollution Control
Board contained in Section 18(2)(f) of the NGT Act is without prejudice
to the appellate powers of the Tribunal contained in Section 16 of the
NGT Act and the appellate power under Section 16 will have a
precedence over the provisions contained in Section 18(2). This
submission also has no force, as we have already held that Section 33-
B of the Water Act and Section 31-A of the Air Act confer power upon
the Board to issue directions of administrative nature and it does not
confer any adjudicatory power on the Board, which power vests in the
NGT only.

60. The learned counsel for the Board has drawn the attention of this
Court to the provisions contained in Article 21 of the Constitution of
India which provides that “No person shall be deprived of his life or
personal liberty except according to procedure established by law.” He
has submitted that the protection of environment and ecological
balance is included in the Fundamental Right to life. There can be no
dispute against this proposition, but it would not lead to the proposition
that the Board has the power to impose environmental compensation
without taking recourse to the process of filing an application under
Section 15 read with Section 18 of the NGT Act before the NGT.

61. Sri Verma has submitted that ‘water pollution’ is included in the
term ‘water’ occurring in item - 17 of List - Il contained in Schedule 7
appended to the Constitution of India, and therefore, it is a State
subject. We do not find it necessary to go into the question whether the
term ‘water’ occurring in item - 17 of List-1l1 contained in Schedule 7
appended to the Constitution of India would include ‘water pollution’ or
not, as in any case, the entries merely provide that the State would
have the authority to enact a law on the subject. In the present case,
the State has not enacted any such law as may empower the State
Pollution Control to impose and recover environmental compensation
from any industry.

62. Sri Verma has drawn our attention to the directive principles of
State policy contained in Part 1V of the Constitution of India. Article 48-
A provides that the State shall endeavor to protect and improve the
environment and to safeguard the forests and wild life of the country.
Part IV-A of the Constitution of India enlists fundamental duties and
Article 51-A(g) provides that it shall be the duty of every citizen of
India to protect and improve the natural environment including forests,
lakes, rivers and wild life, and to have compassion for living creatures.
He has submitted that the State Authorities have to strike a balance
between sustainable development and protection of environment. The
State has to ensure that a polluter pays compensation for any damage
caused by him to the environment. However, these submissions do not
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justify the exercise of an adjudicatory power by the Pollution Control
Board, which power has been conferred upon the NGT by the Statute,
i.e. NGT Act and no statute has conferred such a power on the Pollution
Control Board.

63. The learned Counsel for the State Pollution Control Board has
also submitted that Chapter VI of the Air Act contains provisions
regarding penalties and procedure and it provides that the adjudicating
officer may impose penalty. The power to impose penalty under the Air
Act vests in the Adjudicating Officer. He has also submitted that in case
any industry operates without consent of the Board, it may be
prosecuted. However, in the case of other violations, penalty can be
imposed by the Adjudicating Officer without prosecution.

64. Chapter VI of the Air Act contains Sections 37 to 46. Section 37
(1) of the Air Act provides that “Whoever contravenes or does not
comply with the provisions of Section 22 or directions issued under
Section 31-A, shall, in respect of each such contravention, be liable to
penalty which shall not be less than ten thousand rupees, but which
may extend to fifteen lakh rupees.”

65. Section 28 of the Air Act provides for penalties for the following
specific acts:—

“(a) destroys, pulls down, removes, injures or defaces any pillar,
post or stake fixed in the ground or any notice or other matter put
up, inscribed or placed, by or under the authority of the Board;

(b) obstructs any person acting under the orders or directions of the
Board from exercising his powers and performing his functions
under this Act;

(c) damages any works or property belonging to the Board;

(d) fails to furnish to the Board or any officer or other employee of
the Board any information required by the Board or such officer or
other employee for the purposes of this Act;

(e) fails to intimate the occurrence of the emission of air pollutants
into the atmosphere in excess of the standards laid down by the
State Board or the apprehension of such occurrence, to the State
Board and other prescribed authorities or agencies as required
under sub-section (1) of Section 23;

(f) fails in giving any information which he is required to give under
this Act, makes a statement which is false in any material
particular, shall be liable to penalty which shall not be less than
ten thousand rupees, but which may extend to fifteen lakh
rupees.”

66. Section 38-A of the Air Act contains provisions for penalty for

contravention by Government Departments. Section 39 deals with
Penalties for contravention of certain provisions of the Act.
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67. Section 39-A of the Act provides as follows:—

“39-A. Adjudicating officer.—(1) The Central Government, for
the purposes of determining the penalties under Sections 37, 38, 38
-A and Section 39, shall appoint an officer not below the rank of
Joint Secretary to the Government of India or a Secretary to the
State Government to be the adjudicating officer, to hold an inquiry
and to impose the penalty in the manner, as may be prescribed:

Provided that the Central Government may appoint as many
adjudicating officers as may be required.

(2) The adjudicating officer may summon and enforce the
attendance of any person acquainted with the facts and
circumstances of the case to give evidence or to produce any
document, which in the opinion of the adjudicating officer,
may be useful for or relevant to the subject-matter of the
inquiry and if, on such inquiry, he is satisfied that the person
concerned has contravened the provisions of this Act, he may
determine such penalty as he thinks fit under the provisions of
Sections 37, 38, 38-A or 39, as the case may be:

Provided that no such penalty shall be imposed without giving
the person concerned a reasonable opportunity of being heard.

(3) The amount of penalty imposed under the provisions of
Sections 37, 38, 38-A and 39, shall be in addition to the
liability to pay relief or compensation under Section 15 read
with Section 17 of the National Green Tribunal Act, 2010 (19
of 2010).”

68. Thus it is clear that the Adjudicating Officer has the statutory
power to adjudicate the penalty to be imposed in accordance with the
statutory provisions. However, the statute does not confer any
adjudicatory power on the Pollution Control Board. Therefore, the
adjudicatory powers of the Adjudicating Officer are not relevant for
deciding whether the Pollution Control Board has any adjudicatory
powers.

69. Now we proceed to consider the decision in the case of
Paryavaran Suraksha Samiti v. Union of India, (2017) 5 SCC 326, in
which the Hon'ble Supreme Court has granted liberty to private
individual(s) and organizations, to address complaints to the Pollution
Control Board if any industry is in default. On the receipt of any such
complaint, the Pollution Control Board concerned shall be obliged
to verify the same and take such action against the defaulting
industry, as may be permissible in law. Such action would be in
addition to the discontinuation of industrial activity forthwith. The
Hon'ble Supreme Court further provided that the concerned Benches of
the National Green Tribunal will maintain running and numbered case
files. bv dividina the iurisdictional area into units to supervise the



SCC Online Web Edition, © 2026 EBC Publishinggv‘.1td. 92 9
Page 72 Thursday, March 19, 2026
Printed For: ashutosh behera, Damodaram Sanjivayya National Law University

SCC Online Web Edition: https://www.scconline.com
© 2026 EBC Publishing Pvt. Ltd., Lucknow.

complaints of non-implementation of the directions issued by the
Hon'ble Supreme Court and the cases will be listed periodically. The
Pollution Control Boards were also directed to initiate such civil or
criminal action, as may be permissible in law, against all or any of the
defaulters. Liberty was granted to private individuals, and
organizations, to approach the Bench concerned of the jurisdictional
National Green Tribunal, for appropriate orders, by pointing out
deficiencies, in implementation of the above directions issued by the
Hon'ble Supreme Court. It is in furtherance of the aforesaid directions
that Original Application No. 593/2017, Paryavaran Suraksha Samiti v.
Union of India, was registered before the National Green Tribunal,
Principal Bench, New Delhi which is still continuing and directions are
issued in the said case from time to time.

70. When the Hon'ble Supreme Court has directed in Paryavaran
Suraksha Samiti (Supra) that private individual(s) and organizations,
can submit complaints to the Pollution Control Board if any industry is
in default and on receipt of any such complaint, the Pollution Control
Board concerned shall be obliged to verify the same and take such
action against the defaulting industry, as may be permissible in law,
the Pollution Control Board can only take action as is permissible in law,
which is to issue preventive directions contemplated by Section 33-B of
the Water Act and Section 31-A of the Air Act and filing an application
for compensation before the NGT under Section 15 read with Section 18
of the NGT Act. Passing an order by the Board imposing the liability for
payment of compensation from the industry is not permissible in law
and in Paryavaran Suraksha Samiti (Supra), the Hon'ble Supreme Court
has not directed the Board to pass any order which is not permissible in
law.

71. On 31.08.2018, the National Green Tribunal has issued the
following directions in the aforesaid case:—

“(i) We direct the Central Pollution Control Board (CPCB) to forthwith
prepare an action plan after looking into all the status reports. The
action plans must have mechanism to ensure compliance or all
the directions in the order of the Hon'ble Supreme Court. To
enable this to be done, a Nodal officer must be identified to deal
with the issue of CETPsS/ETPs/STPs.

(ii) A representative of the Ministry of Environment, Forest and
Climate Change may be associated with the Nodal Officer of the
CETP for monitoring. The Monitoring by the said two officers-the
representative of the MoEF and the Nodal Officer of the CPCB
must be held atleast once in a month and on the basis of such
meeting and the feedback taken further follow up action must be
taken and appropriate directions issued. This process may be a
continuous process.
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(iii) It must be ensured that STPs, CETPs and ETPs are functional and
meet the requisite standards.

(iv) There is already a direction in the above judgment under which
50% of the funds for the purpose are to be provided by the
Central Government, 25% by the States and remaining 25%b to be
arranged by way of loans which is to be re-paid by the user
industries. Local bodies and the States have duties as clearly
stipulated in the judgment. There has to be online monitoring
system by each State to display emission levels in public domain
in terms of paragraph 17 of the order of the Hon'ble Supreme
Court.

(V) A report of the steps taken may be placed on the website of the
Central Pollution Control Board atleast once in three months.
Deficiencies if any may also be so displayed.

(vi) The Central Pollution Control Board may take penal action for
failure, if any, against those accountable for setting up and
maintaining STPs, CETPs and ETPs Central Pollution Control Board
may also assess and recover compensation for damage to the
environment and the said fund be kept in a separate account and
utilized in terms of an action plan for protection of the
environment. Such action plan may be prepared by the Central
Pollution Control Board within three months from today.

(vii) A compliance report in terms of the above order may be
furnished to this Tribunal within four months from today by e-mail
at filing.ngt@gmail.com.”

72. Again in the order dated 28.08.2019 passed by the NGT in the
case of Paryavaran Suraksha Samiti (Supra), the NGT referred to two
reports - first report dated 30.05.2019 updated on 19.07.2019
prepared by the Central Pollution Control Board regarding status of
setting up of ETPs/CETPs/STPs and methodology for assessing
environmental compensation for discharge of pollutants in water bodies
and other report dated 14.08.2019 with regard to monitoring of CETPs.
Extracts of the report on the scale of environmental compensation were
quoted in para 14 of the order passed by the National Green Tribunal
which is as follows:—

“1. Report dated 30.05.2019 updated on 19.07.2019

13. According to updated report dated 19.07.2019, out of
62,897 number of industries requiring ETPs, 60,944 industries are
operating with functional ETPs and 1949 industries are operating
without ETPs. 59,258 industries are complying with environmental
standards and 1,524 industries are noncomplying. There are total
192 CETPs, out of which 133 CETPs are complying with
environmental standards and 59 CETPs are non-complying. There
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are total 13,709 STPs (Municipal and other than municipal), out of
which, 13,113 STPs are complying with environmental standards
and 637 STPs are non-complying 73 CETPs in
construction/proposal stage, whereas, for STPs, 1164 projects
(municipal and non-municipal) are under construction/proposal
stage.

14. A report has also been prepared on the scale of
environmental compensation to be recovered from
individual/authorities for causing pollution or failure for preventing
causing pollution, apart from illegal extraction of ground water,
failure to implement Solid waste Management Rules, damage to
environment by mining and steps taken to explore preparation of
an annual environmental plan for the country. Extracts from the
report which are considered significant for this order are:

“l1. Environment Compensation to be levied on

Industrial Units

Recommendations
The Committee made following recommendations:

To begin with, Environmental Compensation may be
levied by CPCB only when CPCB has issued the directions
und.er the Environment (Protection) Act, 1986. In case of
a, band c¢, Environmental Compensation may be
calculated based on the formula “EC=Pl x N x R x S x
LF”, wherein, Pl may be taken as 80, 50 and 30 for red,
orange and green category of industries, respectively, and
R may be taken as 250. Sand LF may be taken as
prescribed in the preceding paragraphs

1.5.2 In case of d, e and f, the Environmental
Compensation may be levied based on the detailed
investigations by Expert Institutions/Organizations.

1.5.3. The Hon'ble Supreme Court in its order dated
22.02.2017 in the matter of Paryavaran Suraksha Samiti
v. Union of India (Writ Petition (Civil) No. 375 of 2012),
directed that all running industrial units which require
“consent to operate” from concerned State Pollution
Control Board, have a primary effluent treatment plant in
place. Therefore, no industry requiring ETP, shall be
allowed to operate without ETP.

1.5.4 EC is not a substitute for taking actions under EP
Act, Water Act or Air Act. In fact, units found polluting
should be closed/prosecuted as per the Acts and Rules.

1. Environmental Compensation to be levied on all
violations of Graded Response Action Plan (GRAP) in

931
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NCR.

Table No. 2.1: Environmental Compensation to be levied
on all violations of Graded Response Action Plan (GRAP) in
Delhi-NCR.

Activity State of Air Quality Environmental
Compensation ()
Industrial Emissions Severe Rs. 1.0 Crore
+/Emergency
Severe Rs. 50 Lakh
Very Poor Rs. 25 Lakh

Moderate to Poor Rs. 10 Lakh

Vapour Recovery System (VRS) at Outlets

of Oil Companies

i. Not

installed Target Date Rs. 1.0 Crore

ii. Non functional

Very poor to Severe| Rs. 50.0 Lakh

+

Moderate to Poor Rs. 25.0 Lakh

Industrial Estates

Construction sites| Severe +/Emergency | Rs. 1.0 Crore
(Offending plot| severe Rs. 50 Lakh
more than 20,000| yery poor Rs. 25 Lakh
Sq.m.) Moderate to Poor Rs. 10 Lakh
Solid Very poor to Severel Rs. 25.0 Lakh
waste/garbage +

dumping in

Moderate to Poor Rs. 10.0 Lakh

Failure to water sprinkling on unpaved roads

a) Hot-spots

Very poor to Severe| Rs. 25.0 Lakh

—+

b) Ot
spots

her than Hot-| Very poor to Severe| Rs. 10.0 Lakh

+

111. Environmental Compensation to be levied in case
of failure of preventing the pollutants being discharged in
water bodies and failure to implement waste
management rules:

Table No. 3.3: Minimum and Maximum EC to be levied
for untreated/partially treated sewage discharge

Class of the| Mega-City Million-plus Class-I

City/Town City City/Town
and others

Minimum and| Min. 2000 Min. 1000 Min. 100

Maximum Max. 20000 Max. 10000 Max. 1000

values of EC

(Total Capital
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Cost
Component)
recommended
by the
Committee
(Lacs Rs.)
Minimum and| Min. 2 Min. 1 Min. 0.5
Maximum Max. 20 Max. 10 Max. 5
values of EC
(O&M Cost|
Component)
recommended
by the
Committee
(Lacs Rs./day)

Table No. 3.4: Minimum and Maximum EC to be levied
for improper municipal solid waste management

Class of the| Mega-City Million-plus Class-I
City/Town City City/Town
and others
Minimum and| Min. 1000 Min. 500 Min. 100
Maximum Max. 10000 Max. 5000 Max. 1000

values of EC
(Capital Cost
Component)
recommended
by the
Committee
(Lacs Rs.)
Minimum and| Min. 1.0 Min. 0.5 Min. 0.1
Maximum Max. 10.0 Max. 5.0 Max. 1.0
values of EC
(O&M Cost
Component)
recommended
by the
Committee
(Lacs
Rs./day)

3.3 Environment Compensation for Discharge of
Untteated/Partially Treated Sewage by Concerned
Individual/Authority:

933



SCC Online Web Edition, © 2026 EBC Publishinggv‘.etd.

Page 77 Thursday, March 19, 2026

Printed For: ashutosh behera, Damodaram Sanjivayya National Law University
SCC Online Web Edition: https://www.scconline.com

© 2026 EBC Publishing Pvt. Ltd., Lucknow.

73. After referring to the aforesaid reports, the National Green
Tribunal issued the following directions:—

“(i) The Environmental compensation regime fixed for industrial
units, GRAP, solid waste, sewage and ground water in the report
dated 30.05.2019 is accepted and the same may be acted upon
as an interim measure.

(ii) SPCBs/PCCs may ensure remedial action against noncompliant
CETPs or individual industries in terms of not having ETPs/fully
compliant ETPs or operating without consent or in violation of
consent conditions. This may be overseen by the CPCB. CPCB may
continue to compile information on this subject and furnish
quarterly reports to this Tribunal which may also be uploaded on
its website.

(iii) All the Local Bodies and or the concerned departments of the
State Government have to ensure 100% treatment of the
generated sewage and in default to pay compensation which is to
be recovered by the States/UTs, with effect from 01.04.2020. In
default of such collection, the States/UTs are liable to pay such
compensation. The CPCB is to collect the same and utilize for
restoration of the environment.

(iv) The CPCB needs to collate the available data base with regard to
ETPs, CETPs, STPs, MSW facilities, Legacy Waste sites and prepare
a river basinwise macro picture in terms of gaps and needed
interventions.

(v) The Chief Secretaries of all the States/UTs may furnish their
respective compliance reports on this subject also in O.A. No.
606/2018.”

74. Shri Verma has submitted that the Pollution Control Board is
levying environmental compensation in accordance with the aforesaid
directions issued by the National Green Tribunal.

75. We are unable to accept the aforesaid submission of Sri. Verma,
as the directions issued by the NGT do not contain any direction to the
State Pollution Control Board to recover compensation. Secondly,
adjudication of the liability for payment of compensation is a statutory
function and the statute has conferred this adjudicatory power on the
NGT. When the Statute has not conferred this power upon the State
Pollution Control Board, this power cannot be conferred on the State
Board by the NGT.

76. In Benarsi Silk Palace v. Commr. of Income Tax, (1964) 52 ITR
220 (All), this Court has held that:—

“Jurisdiction could be conferred only by statute and not by
consent and acquiescence. Since jurisdiction is conferred upon

Income Tax Officer to proceed under Section 34 (1) only if he issues
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a notice an assessee cannot confer jurisdiction upon him by waiving
the requirement of a notice because jurisdiction cannot be conferred
by consent or acquiescence.”

77. In Chiranjilal Shrilal Goenka v. Jasjit Singh, (1993) 2 SCC 507,

the Hon'ble Supreme Court has observed as under:—

“17. ...In A.R. Antulay v. R.S. Nayak, [(1988) 2 SCC 602] when a
Constitution Bench directed the High Court Judge to try the offences
under the Prevention of Corruption Act with which the petitioner
therein was charged and the trial was being proceeded with, he
questioned by way of writ petition the jurisdiction of this Court to
give such a direction. A Bench of seven judges per majority
construed the meaning of the word “jurisdiction’. Mukharji, J. as he
then was, speaking per himself, Oza and Natarajan, JJ. held that the
power to create or enlarge jurisdiction is Ilegislative in
character. So also the power to confer a right of appeal or to
take away a right of appeal. The Parliament alone can do it by
law and no court, whether superior or inferior or both
combined, can enlarge the jurisdiction of a court and divest a
person of his rights of appeal or revision. Ranganath Mishra, J. as he
then was, held that jurisdiction comes solely from the law of
the land and cannot be exercised otherwise. In this country,
jurisdiction can be exercised only when provided for either in
the Constitution or in the laws made by the Ilegislature.
Jurisdiction is thus the authority or power of the court to deal with a
matter and make an order carrying binding force in the facts. Oza, J.
supplementing the question held that the jurisdiction to try a
case could only be conferred by law enacted by the
legislature. The Supreme Court could not confer jurisdiction if
it does not exist in law. Ray, J. held that the Court cannot confer a
jurisdiction on itself which is not provided in the law. In the
dissenting opinion Venkatachaliah, J., as he then was, lay down that
the expression jurisdiction or prior determination is a “verbal coat of
many colours”. In the case of a tribunal, an error of law might
become not merely an error in jurisdiction but might partake of the
character of an error of jurisdiction. But, otherwise, jurisdiction is a
“legal shelter’ and a power to bind despite a possible error in the
decision. The existence of jurisdiction does not depend on the
correctness of its exercise. The authority to decide embodies a
privilege to bind despite error, a privilege which is inherent in and
indispensable to every judicial function. The characteristic attribute
of a judicial act is that it binds whether it be right or it be wrong.
Thus this Court laid down as an authoritative proposition of law that
the jurisdiction could be conferred by statute and this Court
cannot confer jurisdiction or an authority on a tribunal. In that

935
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case this Court held that Constitution Bench has no power to give
direction contrary to Criminal Law Amendment Act, 1952. The
direction per majority was held to be void.”

78. In Jagmittar Sain Bhagat v. Health Services, Haryana, (2013) 10

SCC 136, it was held that:—

“9. Indisputably, it is a settled legal proposition that conferment
of jurisdiction is a legislative function and it can neither be
conferred with the consent of the parties nor by a superior
court, and if the court passes a decree having no jurisdiction over
the matter, it would amount to nullity as the matter goes to the root
of the cause. Such an issue can be raised at any stage of the
proceedings. The finding of a court or tribunal becomes irrelevant
and unenforceable/inexecutable once the forum is found to have no
jurisdiction. Similarly, if a court/tribunal inherently lacks jurisdiction,
acquiescence of party equally should not be permitted to perpetrate
and perpetuate defeating of the legislative animation. The court
cannot derive jurisdiction apart from the statute. In such
eventuality the doctrine of waiver also does not apply. (Vide United
Commercial Bank Ltd. v. Workmen, [1951 SCC 364], Nai Bahu v.
Lala Ramnarayan, [(1978) 1 SCC 58], Natraj Studios (P) Ltd. v.
Navrang Studios, [(1981) 1 SCC 523] and Kondiba Dagadu Kadam
v. Savitribai Sopan Gujar, [(1999) 3 SCC 722].)"

79. In Kantha Vibhag Yuva Koli Samaj Parivartan Trust v. State of

Gujarat, (2023) 13 SCC 525, the Hon'ble Supreme Court held that:—

“18. Section 14 and Section 15 entrust adjudicatory functions to
NGT. NGT is a specialised body comprising of judicial and expert
members. Judicial members bring to bear their experience in
adjudicating cases. On the other hand, expert members bring into
the decision-making process scientific knowledge on issues
concerning the environment. In Hanuman Laxman Aroskar v. Union
of India, [(2019) 15 SCC 401], a two-Judge Bench of this Court
noted that NGT is an expert adjudicatory body on the environment.

19. The Court held:

“133. The NGT Act provides for the constitution of a tribunal
consisting both of judicial and expert members. The mix of
judicial and technical members envisaged by the statute is for the
reason that the Tribunal is called upon to consider questions
which involve the application and assessment of science and its
interface with the environment. ...

134. NGT is an expert adjudicatory body on the environment.”
NGT does not have a dearth of “expertise” when it comes to the

issues of environment.

20. Section 15 empowers NGT to award compensation to the
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victims of pollution and for environmental damage, to provide for

restitution of property which has been damaged and for the

restitution of the environment. NGT cannot abdicate its jurisdiction
by entrusting these core adjudicatory functions to administrative

Expert Committees. Expert Committees may be appointed to assist

NGT in the performance of its task and as an adjunct to its fact-

finding role. But adjudication under the statute is entrusted to NGT

and cannot be delegated to the administrative authorities.

Adjudicatory functions assigned to the courts and tribunals cannot

be hived off to administrative committees. In Sanghar Zuber Ismai

v. Union of India, [(2021) 17 SCC 827], a three-Judge Bench of this

Court noted that NGT cannot refuse to hear a challenge to an

environmental clearance under Section 16(h) of the NGT Act and

delegate the process of adjudicating on compliance to an Expert

Committee.

21. The Court held:

“7. ... NGT has not dealt with the substantive grounds of
challenge in the exercise of its appellate jurisdiction. Constitution
of an Expert Committee does not absolve NGT of its duty to
adjudicate. The adjudicatory function of NGT cannot be assigned
to committees, even Expert Committees. The decision has to be
that of NGT. NGT has been constituted as an expert adjudicatory
authority under an Act of Parliament. The discharge of its
functions cannot be obviated by tasking committees to carry out a
function which vests in the tribunal.”

22. NGT has in the present case abdicated its jurisdiction and
entrusted judicial functions to an administrative Expert Committee.
An Expert Committee may be able to assist NGT, for instance, by
carrying out a fact-finding exercise, but the adjudication has to be
by NGT. This is not a delegable function....”

80. After the aforesaid pronouncement of law made by the Hon'ble
Supreme Court, there is no scope to doubt that the adjudicatory duties
for ascertaining the liability for payment of environmental
compensation under Section 15 of the NGT Act have to be performed by
the NGT alone and the NGT cannot delegate this duty to the State
Pollution Control Board.

81. Sri Verma has provided a compilation of containing photocopies
of 13 judgments running into 396 pages, but he has not referred to any
of those judgments in his submissions and the compilation does not
have any brief note or index which mentions the ratio or the relevant
portion of the judgment. Therefore, we are not referring to those
judgments. No other point was pressed before us.

82. In view of the foregoing discussion, we hold that the State
Pollution Control Board has no power to impose environmental

937
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compensation upon any person or Industry and it can merely file an
application before the NGT under Section 15 read with Section 18 of the
NGT Act for issuance of a direction to the person concerned for payment
of compensation.

83. Accordingly, all the Writ Petitions are allowed. All the orders
passed by the State Pollution Control Board imposing environmental
compensation upon the petitioners, which are under challenge in the
Writ Petitions, are quashed. The State Pollution Control Board will be at
liberty to file applications before the NGT for award of compensation.
Costs made easy.

84. Before parting, it is worthwhile to put on record that Entry 6 and
17 of List 1l of Seventh Schedule of the Constitution of India give
exclusive right to the State Legislature to frame laws with respect to
the Water Pollution. However, Article 252 of the Constitution of India
provides as under:—

“252. Power of Parliament to legislate for two or more
States by consent and adoption of such legislation by any
other State

(1) If it appears to the Legislatures of two or more States to be
desirable that any of the matters with respect to which
Parliament has no power to make laws for the States except as
provided in articles 249 and 250 should be regulated in such
States by Parliament by law, and if resolutions to that effect
are passed by all the Houses of the Legislatures of those
States, it shall be lawful for Parliament to pass an Act for
regulating that matter accordingly, and any Act so passed shall
apply to such States and to any other State by which it is
adopted afterwards by resolution passed in that behalf by the
House or, where there are two Houses, by each of the Houses
of the Legislature of that State.

(2) Any Act so passed by Parliament may be amended or repealed
by an Act of Parliament passed or adopted in like manner but
shall not, as respects any State to which it applies, be
amended or repealed by an Act of the Legislature of that
State.”

85. It appears that in pursuance of Article 252 (1) of the
Constitution of India, the Legislatures of the State of Assam, Bihar,
Gujarat, Haryana, Himachal Pradeh, Jammu & Kashmir, Karnataka,
Kerala, Madhya Pradesh, Rajasthan, Tripura and West Bengal have
passed a resolution that the Parliament may make a law regulating
Water Pollution in their States and accordingly, the Parliament enacted
the Water (Prevention and Control of Pollution) Act, 1974.

86. There does not appear to be anything on record to indicate that
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the House of Legislature of the State of Uttar Pradesh has passed or
adopted any resolution in the above perspective.

87. Insofar as National Capital Region (NCR) is concerned, the
Parliament has recently promulgated a legislation on The Commission
for Air Quality Management in National Capital Region and Adjoining
Areas Act, 2021 which ousts or dilutes the jurisdiction of National Green
Tribunal (NGT) to the extent of areas governed under this Act. Thus, a
situation of overlapping with respect to the redressal mechanism has
crept in which requires a clarification and guidance.

88. We hope and trust that the laws regulating Pollution Control are
streamlined and made effective by rectifying the legislative or executive
lapses, if any.

T Lucknow Bench

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/
regulation/ circular/ notification is being circulated on the condition and understanding that the publisher would not be
liable in any manner by reason of any mistake or omission or for any action taken or omitted to be taken or advice
rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/ notification. All
disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The authenticity of
this text must be verified from the original source.
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1. Introduction.

1. The Delhi Pollution Control Committee (DPCC)! is in appeal
against the judgment of the Division Bench of the High Court
holding that it is not empowered to levy compensatory damages in
exercise of powers under Section 33A of the Water (Prevention and
Control of Pollution) Act, 1974 and Section 31A of the Air
(Prevention and Control of Pollution) Act, 19812 on the ground that
such an action amounts to imposition of penalty provided for in
Chapters VII and VI of the respective Acts, and as such, procedure
contemplated thereunder will be the only method for imposing and

collecting compensatory damage.

2. Having considered the principles that govern Indian
environmental laws, we have held that the environmental
regulators, the Pollution Control Boards exercising powers under
the Water and Air Acts, can impose and collect restitutionary or
compensatory damages in the form of fixed sum of monies or
require furnishing of bank guarantees as an ex-ante measure to

prevent potential environmental damage. These powers are

1 DPCC is a regulatory body in the National Capital Territory of Delhi, established as a ‘State
Board’. These Boards are constituted under section 4 of the Water Act and under section 4
or section 5 of the Air Act, and exercise powers granted under section 33A of the Water Act
and section 31A of the Air Act. Our interpretation of section 33A and 31A herein will apply to
any such body established under said Acts.

2 Hereinafter referred to as the Water Act and Air Act respectively.
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incidental and ancillary to the empowerment under Sections 33A
and 31A of the Water and Air Acts. At the same time, we have
directed that the powers must be exercised as per procedure laid
down by subordinate legislation incorporating necessary

principles of natural justice, transparency and certainty.

2. Facts.

3. It is the case of the Delhi Pollution Control Committee that
pursuant to the directions of the Ministry of Environment, Forest
and Climate Change (MoEFCC) to take appropriate action against
certain entities operating in violation of the environmental norms,
show cause notices were issued for violation of Section 25 of the
Water Act and Sections 21 and 22 of the Air Act. These entities
were either residential complexes, commercial complexes or
shopping malls. The show cause notices were issued on the ground
that they proceeded with construction and in fact, were operating
without obtaining the mandatory “consent to establish” and
“consent to operate” under Section 25 of the Water Act and Section
21 of the Air Act. The show cause notices were challenged by way
of 38 writ petitions before the Delhi High Court. The challenge

culminated in the judgement of a single judge dated 30.09.2010 in
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the case of Splendor Landbase Ltd. v. DPCC3. The learned single
judge considered the question as to whether a State Board can levy
environmental damages in the form of fixed sums of money or
require an entity to furnish a bank guarantee as a condition for
grant of consent under Section 33A of Water Act and/or Section
31A of Air Act. Similar writ petitions were considered and decided
by another single judge bench in Bharti Realty Ltd. v. DPCC and
Anush Finlease and Construction v. DPCC on 20.07.2011 and
15.09.2011 and were disposed of in terms of the decision in
Splendor Landbase Ltd. v. DPCC. The reasoning adopted in the

judgement and orders passed by the Single Judges are as follows.
3. Single Judge’s Judgement and Orders.

4. In Splendor Landbase Ltd. v. DPCC%, the 1d. single judge by
his judgement dated 30.09.2010 dealt with two major issues —
firstly, whether proprietors of properties over 20,000 square
meters are required to obtain consent to establish and consent to
operate under Water Act and Air Act independently, despite
obtaining EIA Clearance from the Ministry; and secondly, whether

Boards can levy penalties, fines, environmental damages in form

32012 (195) DLT 177.
4 Hereinafter referred to as Splendor.
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of fixed sums of monies or call for bank guaranties as a condition
to grant consent under Water and Air Acts? While the first question
was answered in the affirmative, the second was answered in the

negative.

4.1 It was held that the power to levy penalty is in the nature of
a penal power and as such a penalty cannot be imposed without
there being an enabling statutory power. For this reason, the single
judge held that Board has no power to levy penalty or damage,
even on the basis of the general powers under Sections 31A or 33A
of the Acts. The learned Judge criticized the monetary demand as
a pre-condition for grant of consent under the Acts on the ground

that it has no statutory backing.

4.2 In the other batch of cases i.e. in Bharti Realty Ltd. v. DPCC
and Anush Finlease and Construction Ltd. v. DPCC, decided on
12.07.2011 and 15.09.2011, the learned Single Judge was
constrained to enquire into the matter in detail as writ appeals
against the judgement in Splendor were already pending before a
Division Bench. Therefore, the Single Judge allowed the writ
petitions following the decision in Splendor and holding that the
Board has no power to impose and collect compensatory damages.

In these cases, the learned Judge also directed refund of the
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amounts collected. However, no interest was granted to the
respondents as they chose to comply with the demand instead of

challenging the same at the relevant point in time.

4. Impugned Order of the Division Bench.

5. The decisions of the single judges were challenged by the
appellant before the Division Bench of the High Court. By the
judgement impugned before us, the Division Bench upheld the
findings of the Single Judge in Splendor that the power to issue
directions under Sections 33A and 31A under the two Acts does
not confer the power to levy ‘penalty’. The High Court further
observed that under Chapter VII and Chapter VI of the Water and
Air Acts penalties can be levied only by courts and that too after
taking cognizance of offences specified under the two Acts.
Provided that the procedure so prescribed under the statute has
to be followed mandatorily, the Division Bench held that the
appellant would not be entitled to impose compensation or direct
deposit of bank guarantees. The relevant portion of the Division

Bench of the High Court is as follows —

“37. We concur with the reasoning of the learned Single Judge
in paras 58 to 64 of the impugned decision and thus do not
elaborate any further, but would additionally highlight that,
the power to issue directions under Section 33A of the Water
Act and the power to issue directions under Section 31A of the
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Air Act, on their plain language, does not confer the power to
levy any penalty. We would further highlight that under
Chapter VII of the Water Act and under Chapter VI of the Air
Act penalties and procedure to levy the same have been set
out. A perusal of the provisions under the Water Act would
reveal that penalties can be levied as per procedure prescribed
and only Courts can take cognizance of offences under the Act
and levy penalties, whether by way of imprisonment or fine.
Similar is the position under the Air Act. The legislature having
enacted specific provisions for levy of penalties and
procedures to be followed has specifically made the offences
cognizable by Courts and the power to levy penalties under
both Acts has been vested in the Courts. The role of the
Pollution Control Boards is to initiate proceedings before the
Court of Competent jurisdiction and no more.

40. The language of Sub-Section 5 of Section 25 of the Water
Act makes it plain clear that the only solution to a situation of
a building being constructed to establish an industry,
operation or process without obtaining prior consent of the
State Pollution Control Board is the power of the Board to serve
upon the person concerned a notice imposing such conditions
as might have been imposed on an application, seeking prior
consent and we find that the learned Single Judge has
correctly so opined and has rightly issued the direction that
the only way out, pertaining to the Water Act is to permit DPCC
to inspect the shopping malls and the shopping commercial
complexes and if it is found that pertaining to discharge of
sewage from these buildings any steps are required to prevent
water pollution DPCC would be authorized to issue notices
requiring the owner of the building to take steps in terms of the
notice issued. Pertaining to the Air Act notwithstanding there
being no similar provision, but the concept of a post decisional
hearing may be made applicable with the modification that no
hearing would be required inasmuch as there is no decision,
but DPCC should be empowered to inspect the shopping malls
and the shopping, commercial complexes and pertaining to air
pollution, if the owners of the buildings do not take corrective
action, DPCC would always have the power to file criminal
complaints before the Courts of Competent Jurisdiction, which
Courts would alone have the power to impose fine and
additionally impose sentence of imprisonment upon the
offending persons.

42. In a few cases, we find that since DPCC was not permitting
the buildings to be occupied, under protest, the owners paid
the penalty to DPCC and have immediately approached the
Court seeking refund and the same has been ordered for the
reason neither under the Water Act nor under the Air Act there
exists any power in DPCC to levy penalty or impose conditions
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of furnishing bank guarantee. The decision of the learned
Single Judge is correct in directing the bank guarantees to be
discharged and penalties levied to be refunded for the reason
the said act of DPCC is ultra-vires its power under the two
statutes and the levy of penalty is without any authority of
law. In the decision reported as 1997 [5] SCC 535 Mafatlal
Industries Ltd. & Ors. Vs UOI & Ors., under writ jurisdiction
refund can be directed where the levy is without jurisdiction
and the same would include a penalty levied without any
jurisdiction. In the instant case the penalty levied is
unconstitutional being not sanctioned by any power vested in
DPCC either under the Water Act or the Air Act. The impugned
decisions where penalty levied has been directed to be
refunded are upheld.”

5. Submissions.

6. Mr. Pradeep Mishra appearing on behalf of the appellant
DPCC submitted that the High Court erred in holding that the
State Boards are not empowered to impose environmental
damages under Sections 33A and 31A of Water and Air Acts. He
has argued that the application of the principle of Polluter Pays is
distinct from the requirement of authority of law to impose tax or
penalty.

7. We have requested Mr. Ninad Laud, learned counsel to assist
us in the matter. He has gracefully accepted and has eminently
assisted the Court. He has submitted that as per broad scheme of
the Acts and also the statement of objects and reasons, State
Boards are empowered to act on their own while enforcing Sections
25 and 26 and also while issuing directions under Sections 33A

and 31A. However, when faced with non-compliances, recourse to

947



948

330

judicial process is contemplated under Sections 49 and 43 of
Water and Air Acts respectively. Further, neither Rule 34 of Water
(Prevention & Control of Pollution) Rules 1975 nor Rule 20A of Air
(Prevention & Control of Pollution) Rules 1983, while providing a
mechanism to administer Section 33A and Section 31A,
contemplate monetary penalties. Countering the submission of Mr.
Pradeep Misra on the principle of Polluter Pays to encourage
reading the power to impose and collect environmental damages
under Sections 33A and 31A of the respective Acts, he would
submit such an approach is impermissible as the said power is
specifically and separately provided under Chapters VII and VI
therein. Relying on the decision of this Court in MC Mehta v. Kamal
Nath>, he would submit, after considering the scheme of penal
provisions under Water Act, Air Act and Environment (Protection)
Act 1986, the Supreme Court held that penalties under the Acts
befall a person only after finding of guilt upon trial by a court of
law. Referring to the legitimacy of State Board’s action demanding
bank guarantees to secure compliance with conditions, he would

submit that no penalty, other than that contemplated in the

5(2000) 6 SCC 213, para 13-17.
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statute or statutory scheme can be imposed.® We have also heard
Mr. Pinaki Misra, Senior Advocate and other learned counsel and

they have strongly supported the decision of the Division Bench.

7.1 Counsel for M/s Laxmi Buildtech Pvt Ltd7 has submitted that
they have neither violated nor acted in breach of any provision of
environmental laws and therefore they cannot be subjected to any
penalty or criminal prosecution. Counsel for other respondents
further submitted that they have deemed consent as well as EIA
clearance from the Ministry. They have also submitted that
imposition and collection of damages by the State Boards is

outside the powers vested in them under the Water and Air Acts.

7.2 Counsel for M/s Bharti Realty Ltd has submitted that it is a
settled principle of law that if a statute provides for a thing to be
done in a particular manner, then it has to be done in that manner
and no other.8 This principle, according to the learned counsel,
squarely applies to the present case as Chapter VII and Chapter VI
of the Water and Air Acts have a prescribed procedure to be

followed before imposing penalties. It is further argued that the

6 State of MP v. Centre for Environment Protection Research & Development, (2020) 9 SCC
781.

7 Civil Appeal No. 2001 of 2013.

8 Chandra Kishore Jha v. Mahavir Prasad & Ors, (1999) 8 SCC 266.
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role of any State Board is in the nature of a complainant and not
that of an adjudicatory authority. In this vein, it is submitted that
any other interpretation would render the chapter on ‘Penalties
and Procedures’ nugatory and otiose. It is also submitted that the
power to give directions under Sections 33A and 31A of the Water
and Air Acts is “subject to provisions of this Act”. Written
submissions also refer to the recent amendments to the Water and
Air Acts, empowering an Adjudicating Officer, not below the rank
of Joint Secretary of Government of India or Secretary to State
Government, for imposing penalties for contravention of provisions

of the Acts.

6. Issue.

8. The core question in these appeals is - whether the regulatory
boards can, in exercise of powers under Section 33A of the Water
Act and Section 31A of the Air Act, impose and collect as
restitutionary and compensatory damages fixed sums of monies or
require furnishing bank guarantees as an ex-ante measure

towards potential environmental damage?
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7. Existing Legal Regime for Pollution Control in India.

9. Under the Water Act and the Air Act, the State Boards have
a broad statutory mandate to prevent, control and abate water
pollution and air pollution. Under Section 17 of the Water Act, the
State Boards are to shoulder enormous responsibilities and their

functions are reproduced herein for ready reference -

“Section 17. Functions of State Board — (1) Subject to the
provisions of this Act, the functions of a State Board shall be—
(a) to plan a comprehensive programme for the prevention,
control or abatement of pollution of streams and wells in the
State and to secure the execution thereof;

(b) to advise the State Government on any matter concerning
the prevention, control or abatement of water pollution;

(c) to collect and disseminate information relating to water
pollution and the prevention, control or abatement thereof;

(d) to encourage, conduct and participate in investigations and
research relating to problems of water pollution and
prevention, control or abatement of water pollution;

(e) to collaborate with the Central Board in organising the
training of persons engaged or to be engaged in programmes
relating to prevention, control or abatement of water pollution
and to organise mass education programmes relating thereto;
(f) to inspect sewage or trade effluents, works and plants for
the treatment of sewage and trade effluents and to review
plans, specifications or other data relating to plants set up for
the treatment of water, works for the purification thereof and
the system for the disposal of sewage or trade effluents or in
connection with the grant of any consent as required by this
Act;

(g) to lay down, modify or annul effluent standards for the
sewage and trade effluents and for the quality of receiving
waters (not being water in an inter-State stream) resulting
from the discharge of effluents and to classify waters of the
State;

(h) to evolve economical and reliable methods of treatment of
sewage and trade effluents, having regard to the peculiar
conditions of soils, climate and water resources of different
regions and more especially the prevailing flow characteristics
of water in streams and wells which render it impossible to
attain even the minimum degree of dilution;
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(i) to evolve methods of utilisation of sewage and suitable trade
effluents in agriculture;

(j) to evolve efficient methods of disposal of sewage and trade
effluents on land, as are necessary on account of the
predominant conditions of scant stream flows that do not
provide for major part of the year the minimum degree of
dilution;

(k) to lay down standards of treatment of sewage and trade
effluents to be discharged into any particular stream taking
into account the minimum fair weather dilution available in
that stream and the tolerance limits of pollution permissible in
the water of the stream, after the discharge of such effluents;

() to make, vary or revoke any order—

(i) for the prevention, control or abatement of discharges of
waste into streams or wells;

(ii) requiring any person concerned to construct new systems
for the disposal of sewage and trade effluents or to modify,
alter or extend any such existing system or adopt such
remedial measures as are necessary to prevent, control or
abate water pollution;

(m) to lay down effluent standards to be complied with by
persons while causing discharge of sewage or sullage or both
and to lay down, modify or annul effluent standards for the
sewage and trade effluents;

(n) to advise the State Government with respect to the location
of any industry the carrying on of which is likely to pollute a
stream or well;

(o) to perform such other functions as may be prescribed or as
may, from time to time, be entrusted to it by the Central Board
or the State Government.

(2) The Board may establish or recognize a laboratory or
laboratories to enable the Board to perform its functions under
this section efficiently, including the analysis of samples of
water from any stream or well or of samples of any sewage or
trade effluents.”

10. Section 17 of the Air Act®, substantially similar to its

equivalent under the Water Act, also indicates the crucial

9 Section 17 of Air Act states —
17. Functions of State Boards.— (1) Subject to the provisions of this Act, and without
prejudice to the performance of its functions, if any, under the Water (Prevention and Control of
Pollution) Act, 1974, the functions of a State Board shall be—
(a) to plan a comprehensive programme for the prevention, control or abatement of air
pollution and to secure the execution thereof;
(b) to advise the State Government on any matter concerning the prevention, control or
abatement relating to air pollution;
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responsibilities of the State Boards in discharge of their mandate.
Chapter V of the Water Act and Chapter IV of the Air Act include
provisions that prescribe the regulatory powers of the State
Boards. These powers include the power to issue, modify or
withdraw consent!0, power to obtain information!!, power of entry

and inspection!? and power to take samples13.

8. Insertion of Sections 33A & 31A in Water and Air Acts.

11. In 1988, both Acts were amended. Notably, through

amendments the State Boards were further empowered to give

(c) to collect and disseminate information relating to air pollution;
(d) to collaborate with the Central Board in organising the training of persons engaged
or to be engaged in programmes relating to prevention, control or abatement of air
pollution and to organise a mass-education programme relating thereto;
(e) to inspect, at all reasonable times, any control equipment, industrial plant or
manufacturing process and to give, by order, such directions to such persons as it may
consider necessary to take steps for the prevention, control or abatement of air pollution;
(f) to inspect air pollution control areas at such intervals as it may think necessary,
assess the quality of air therein and take steps for the prevention, control or abatement
of air pollution in such areas;
(g) to lay down, in consultation with the Central Board and having regard to the
standards for the quality of air laid down by the Central Board, standards for emission
of air pollutants into the atmosphere from industrial plants and automobiles or for the
discharge of any air pollutant into the atmosphere from any other source whatsoever
not being a ship or an aircraft: Provided that different standards for emission may be
laid down under this clause for different industrial plants having regard to the quantity
and composition of emission of air pollutants into the atmosphere from such industrial
plants;
(h) to advise the State Government with respect to the suitability of any premises or
location for carrying on any industry which is likely to cause air pollution;
(i) to perform such other functions as may be prescribed or as may, from time to time,
be entrusted to it by the Central Board or the State Government;
(j) to do such other things and to perform such other acts as it may think necessary for
the proper discharge of its functions and generally for the purpose of carrying into effect
the purposes of this Act.

(2) A State Board may establish or recognise a laboratory or laboratories to enable the State

Board to perform its functions under this section efficiently.

10 Sections 25, 27 of Water Act and Section 21 of Air Act

11 Section 20 of Water Act and Section 25 of Air Act

12 Section 23 of Water Act and Section 24 of Air Act

13 Section 21 of Water Act and Section 26 of Air Act

953



954

336

directions under Section 33A of the Water Act and Section 31A!4
of the Air Act. These two provisions are identically worded. Section

33A of the Water Act is as under;

“Section 33A. Power to give directions.—Notwithstanding
anything contained in any other law, but subject to the
provisions of this Act, and to any directions that the Central
Government may give in this behalf, a Board may, in the
exercise of its powers and performance of its functions under
this Act, issue any directions in writing to any person, officer
or authority, and such person, officer or authority shall be
bound to comply with such directions.

Explanation.—For the avoidance of doubts, it is hereby
declared that the power to issue directions under this section
includes the power to direct—

(a) the closure, prohibition or regulation of any industry,
operation or process; or

(b) the stoppage or regulation of supply of electricity, water or
any other service.”

12. The directions contemplated under Sections 33A and 31A of
the Water and Air Acts must be in furtherance of the powers and
functions of the Boards and they must be in writing. These
provisions, declares that the power to issue directions will include

the power to direct closure, prohibition or regulation of any

14 Section 31A of the Air Act states —

31A. Power to give directions.—Notwithstanding anything contained in any other law, but
subject to the provisions of this Act, and to any directions that the Central Government may
give in this behalf, a Board may, in the exercise of its powers and performance of its functions
under this Act, issue any directions in writing to any person, officer or authority, and such
person, officer or authority shall be bound to comply with such directions.

Explanation.—For the avoidance of doubts, it is hereby declared that the power to issue
directions under this section includes the power to direct—

(a) the closure, prohibition or regulation of any industry, operation or process; or

(b) the stoppage or regulation of supply of electricity, water or any other service.
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industry, operation or process. Further, this power extends to
directing the stoppage or regulation of supply of electricity, water
or any other service. The power to give directions has been worded
broadly, and it allows the Boards significant flexibility in deciding
the nature of directions. The legislative intention of granting these
powers through the 1988 amendment can be inferred from the
Statement of Objects and Reasons of the Water Act, which reads

as follows —

“2. The Water Act is implemented by the Central and State
Governments and the Central and State Pollution Control
Boards. Over the past few years, the implementing agencies
have experienced some more administrative and practical
difficulties in effectively implementing the provisions of the Act.
The ways and means to remove these difficulties have been
thoroughly examined in consultation with the implementing
agencies. Taking into account the views expressed, it is
proposed to amend certain provisions of the Act in order to
remove such difficulties....

3. The Bill, inter alia, seeks to make the following amendments
in the Act, namely:—

(iv) in order to effectively prevent water pollution, the penal
provisions of the Act are proposed to be made stricter and
bring them at par with the punishments prescribed in the Air
(Prevention and Control of Pollution) Act, 1981 as amended by
Act 47 of 1987;

(Vi) it is proposed to empower the Boards to give directions to
any person, officer or authority including the power to direct
closure or regulation of offending industry, operation or
process or stoppage or regulation of supply of services such as
water and electricity;”
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13. Similar objective is expressed for the amendment introduced

in the Air Act. 15

14. An appeal against directions issued under Section 33A of the
Water Act by the State Board can be filed before the National Green
Tribunal under Section 33B, introduced in 201016, Unlike the
Water Act there is no specific Appeal provision against directions
issued under Section 31A of the Air Act. This asymmetry must be

addressed legislatively.

15. Offences and penalties under the two Acts, and the related
procedures, are covered in Chapter VII of the Water Act and
Chapter VI of the Air Act. These chapters have undergone
significant and substantial amendments. Prior to the

amendments, the two Acts stipulated penalties in the form of

15 Statement of Objects and Reasons for Air Act states, “2. The Air Act is implemented by the
Central and State Governments and the Central and State Boards. Over the past few years,
the implementing agencies have experienced some administrative and practical difficulties in
effectively implementing the provisions of this Act and have brought these to the notice of
Government. The ways and means to remove these difficulties have been thoroughly
examined in consultation with the concerned Central Government departments, the State
Governments and the Central and State Boards. Taking into account the views expressed, the
Government have decided to make certain amendments to the Act in order to remove such
difficulties. 3. The Bill, inter alia, seeks to make the following amendments in the Act,
namely—

iv) In order to prevent effectively air pollution, the punishments provided in the Act are proposed
to be made stricter.

(vii) It is proposed to empower the Boards to give directions to any person, officer or authority
including the power to direct closure or regulation of offending establishments or stoppage or
regulation of supply of services such as, water and electricity. (viii) It is proposed to empower
the Boards to approach courts to obtain orders restraining any person from causing air
pollution.”

16 Act 19 of 2010.
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imprisonment, monetary fine or both for offences under the
statute. Courts could only take cognizance of an offence if a
complaint was filed by a Board or any officer authorized by it, or
by any person who had given notice of the alleged offence and of
his intention to make a complaint. No court inferior to that of a
Metropolitan Magistrate or a Judicial magistrate of the first class
can try an offence punishable under the two Acts. Be that as it
may, for the present purpose we have to examine and interpret

Sections 33A and 31A of the Water and Air Acts.

9. Interpretation of and for Environmental Institutions.

16. Our constitutionalism bears the hallmark of an expansive
interpretation of fundamental rights. But such creative expansion
is only a job half done if the depth of the remedies, consequent
upon infringement, remain shallow. In other words, remedial
jurisprudence must keep pace with expanding rights and
regulatory challenges. It is not sufficient that courts adopt
injunctory, mandatory and compensatory remedies, but our
regulators also must be empowered in that regard. However, the
legislative grammar must be elastic for us to infuse the regulators
with power to fashion different remedies. This infusion must also

be tempered with the necessary guidelines and parameters of
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exercise of remedial powers, failing which such infusion would aid
arbitrary use. Our firm view is that remedial powers or
restitutionary directives are a necessary concomitant of both the
fundamental rights of citizens who suffer environmental wrongs
and an equal concomitant of the duties of a statutory regulator,
which are informed by Part IV A of the constitution. To that extent,
the functions and powers of a regulator must be inspired by the
obligation in Part IV A and Article 48 A. The State’s ‘endeavour to
protect and improve the environment’ will be partial, if it does not

encompass a duty to restitute.

17. Of all the duties imposed under Article S1A, the obligation to
conserve and protect water and air, is perhaps the most
significant, amidst our climate change crisis. The Water Act and
the Air Act institutionalised all efforts and actions that need to be
taken to protect air that we breathe and water that we consume by
creating the Pollution Control Boards. These Boards functioning
as our environment regulators are expected to act with institutional
foresight by evolving necessary policy perspectives and action
plans. Working with perpetual seal and succession, they are to
develop and retain institutional memory so that they can act on the

basis of the experience, data and information that they would have



341

gathered and processed. Institutional expertise is critical, and these
bodies are to employ human resource which have domain expertise
and talent. These bodies are intended to maintain institutional
integrity by taking independent and objective decisions without
governmental or industrial control. These values flow naturally if
there is institutional transparency and accountability. It is in this
perspective that we need to interpret Section 33A of the Water Act

and 31A of the Air Act.
10. Duty to Restitute v. Power to Punish and Penalise.

18. There is a distinction between an action for environmental
damages for restitution or remediation and imposition of penalties
or fines levied at the culmination of a punitive action. This Court
in M.C. Mehta (supra), while referring to the provisions of the Water

Act, Air Act and the Environment Protection Act observed —

“17. All the three Acts, referred to above, also contemplate the
taking of the cognizance of the offences by the court. Thus, a
person quilty of contravention of provisions of any of the three
Acts which constitutes an offence has to be prosecuted for
such offence and in case the offence is found proved then
alone can he be punished with imprisonment and fine or both.
The sine qua non for punishment of imprisonment and fine is
a fair trial in a competent court. The punishment of
imprisonment or fine can be imposed only after the person is
found guilty.”

“24. Pollution is a ciwil wrong. By its very nature, it is a tort
committed against the community as a whole. A person,
therefore, who is guilty of causing pollution has to pay
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damages (compensation) for restoration of the environment
and ecology. He has also to pay damages to those who have
suffered loss on account of the act of the offender....”

19. Therefore, Indian law distinguishes between the imposition of
a monetary penalty or fine, which constitutes punitive action
following a determination of guilt after adherence to the statutorily
prescribed procedure, and the payment of damages for restitution

or remediation as compensatory relief.

20. In this context, it is important to turn to one of the key
principles of Indian environmental law - the Polluter Pays
principle. This principle has been a part of Indian jurisprudence
since 1996. In Indian Council for Enviro-Legal Action v. Union of
Indial’, this Court held that according to the Polluter Pays
principle the responsibility for repairing the damage is that of the
offending industry. The Court further held that the powers of the
Central Government to issue directions under Section 5 read with
Section 3 of the Environment Protection Act include the power to

impose costs for remedial measures -

“60. ... Section 3 of the Environment (Protection) Act, 1986
expressly empowers the Central Government (or its delegate,
as the case may be) to “take all such measures as it deems
necessary or expedient for the purpose of protecting and
improving the quality of environment...”. Section 5 clothes the
Central Government (or its delegate) with the power to issue

17 (1996) 3 SCC 212
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directions for achieving the objects of the Act. Read with the
wide definition of ‘environment’ in Section 2(a), Sections 3 and
5 clothe the Central Government with all such powers as are
“necessary or expedient for the purpose of protecting and
improving the quality of the environment”. The Central
Government is empowered to take all measures and issue all

such directions as are called for for the above purpose. In the

present case, the said powers will include giving directions for

the removal of sludge, for undertaking remedial measures and

also the power to impose the cost of remedial measures on the

offending industry and utilise the amount so recovered for

carrying out remedial measures. This Court can certainly give

directions to the Central Government/its delegate to take all
such measures, if in a given case this Court finds that such
directions are warranted. ...

67. The question of liability of the respondents to defray the
costs of remedial measures can also be looked into from
another angle, which has now come to be accepted universally
as a sound principle, viz., the “Polluter Pays” principle. ...Thus,
according to this principle, the responsibility for repairing the

damage is that of the offending industry. Sections 3 and 5

empower the Central Government to give directions and take

measures for giving effect to this principle. In all the

circumstances of the case, we think it appropriate that the task

of determining the amount required for carrying out the

remedial measures, its recovery/realisation and the task of

undertaking the remedial measures is placed upon the Central

Government in the light of the provisions of the Environment

(Protection) Act, 1986. It is, of course, open to the Central

Government to take the help and assistance of State
Government, RPCB or such other agency or authority, as they
think fit.”

(emphasis added)

Subsequently, the Court in Vellore Citizens’ Welfare Forum v.

remedial aspect-

“12. ... The “Polluter Pays Principle” as interpreted by this
Court means that the absolute liability for harm to the

18 (1996) 5 SCC 647
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environment extends not only to compensate the victims of
pollution but also the cost of restoring the environmental
degradation. Remediation of the damaged environment is part
of the process of “Sustainable Development” and as such the
polluter is liable to pay the cost to the individual sufferers as
well as the cost of reversing the damaged ecology.”

(emphasis added)

22. Application of the Polluter Pays principle not only includes
payment for restoring the damaged environment, taking remedial
action to deal with the damage and compensating for the direct
harm caused, but also for avoiding pollution. In Research

Foundation for Science (18) v. Union of India’?, this Court held -

“29. The polluter-pays principle basically means that the
producer of goods or other items should be responsible for the
cost of preventing or dealing with any pollution that the
process causes. This includes environmental cost as well as
direct cost to the people or property, it also covers cost incurred
in avoiding pollution and not just those related to remedying
any damage. It will include full environmental cost and not just
those which are immediately tangible. The principle also does
not mean that the polluter can pollute and pay for it. The
nature and extent of cost and the circumstances in which the
principle will apply may differ from case to case.”

(emphasis added)

23. The Court further held that the observations of the Court in
in Deepak Nitrite Ltd. v. State of Gujarat?° that “mere violation of
the law in not observing the norms would result in degradation of

environment would not be correct” were confined to the facts of that

19 (2005) 13 SCC 186.
20 (2004) 6 SCC 402
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case. The Court clarified that the actual degradation of the
environment is not a necessary condition for the application of
polluter pays principle, as long as the offending activities have the

potential of degrading the environment -

“30...The decision also cannot be said to have laid down a
proposition that in the absence of actual degradation of
environment by the offending activities, the payment for repair
on application of the polluter-pays principle cannot be ordered.
The said case is not relevant for considering cases like the
present one where offending activities have the potential of
degrading the environment. In any case, in the present case,
the point simply is about the payments to be made for the
expenditure to be incurred for the destruction of imported
hazardous waste and amount spent for conducting tests for
determining whether it is such a waste or not...”

(emphasis added)

24. The distinction between a punitive action and a direction to
pay environmental damages was made by the National Green
Tribunal in State Pollution Control Board, Odisha v M/s Swastik
Ispat Put Ltd and Others?!. The Tribunal in this case was
considering the legality of forfeiture of bank guarantees in case a
defaulting industry did not comply with the regulatory conditions
within the stipulated timeframe. The Tribunal expressly
considered the opinion of the High Court in the impugned

judgment before us today and held -

“45. It is evident from the above facts and the reasoning that
there was actual levy of penalty or damages by the DPCC and

21 2014 SCC OnLine NGT 13.
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it was in consequence of such imposition of penalty/damages
that the Units were called upon to furnish bank guarantees for
granting of consent. In other words, bank guarantee was
required to be furnished in furtherance to the imposition of a
penalty or damages in that case. It was not an act de hors the
imposition of penalty and had the element of punitive action.
In the present case, it is not a consequence of a punitive or
penal action but is in exercise of the powers vested in the
Board in relation to recalling the conditions of consent and
ensuring their implementation while also making
compensatory provision for remedying the apprehended
wrong to the environment. In the cases in hand, the Board has
not imposed any penalty upon the units but has granted
consent to them on certain conditions, none of which is
punitive. They squarely fall within the power of the Board to
prevent and control pollution in consonance with the scheme
of the Acts concerned. Thus, on facts, the judgments of the
High Court in Splendor (supra) do not have any application to
the present case. In any case, we are of the considered view
that asking for a bank guarantee as an interim measure for
due performance of the conditions of the consent order being
compensatory in nature, is not punitive.

46. We have already noticed above that there is a clear
distinction between a penal and a compensatory provision. In
such matters, the paramount question that would normally fall
for determination before a court or tribunal would be whether
the action contemplated is penal or compensatory. This issue
shall have to be decided with reference to the facts of the case,
the provisions of the law applicable and the intent of the
authority concerned. Once it falls in the ‘compensatory’ field,
then it will necessarily be beyond the purview of penalty....”

(emphasis added)

25. In Swastik Ispat, the Green Tribunal correctly interpreted
Sections 33A and 31A of the Water and Air Acts. The judgment of
the High Court in Splendor had not yet been taken up or
considered by this Court at that time, the Tribunal had to
distinguish the facts of Splendor to arrive at its own conclusion. In

view of our reasoning and interpretation of Sections 33A and 31A
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of the Water and Air Acts, we have no hesitation to hold that the

Green Tribunal is correct in its approach.

26. More recently, in T.N. Godavarman Thirumulpad, In Re v.
Union of India??, this Court while considering the issue of illegal
construction in the Corbett Tiger Reserve drew the distinction
between action against persons violating the law and measures for

restoration of the environmental damage. The Court held -

“173. ... However, the principle of restoration of damaged
ecosystem would require the States to promote the recovery of
threatened species. We are of the considered view that the
States would be required to take steps for the identification
and effective implementation of active restoration measures
that are localised to the particular ecosystem that was
damaged. The focus has to be on restoration of the ecosystem
as close and similar as possible to the specific one that was
damaged.

175. We find that, bringing the culprits to face the proceedings
is a different matter and restoration of the damage already
done is a different matter. We are of the considered view that
the State cannot run away from its responsibilities to restore
the damage done to the forest. The State, apart from
preventing such acts in the future, should take immediate
steps for restoration of the damage already done; undertake
an exercise for determining the valuation of the damage done
and recover it from the persons found responsible for causing
such a damage.”

(emphasis added)

11. Principles.
27. Based on a review of precedents on this issue, the following

legal position emerges —

22 (2025) 2 SCC 641
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[. There is a distinction between a direction for payment of
restitutionary and compensatory damages as a remedial
measure for environmental damage or as an ex-ante measure
towards potential environmental damage on the one hand;
and a punitive action of fine or imprisonment for violations
under Chapters VII of the Water Act and VI of the Air Act on
the other hand.

II. If directions in furtherance of restitutionary and
compensatory measures are issued, these are not to be
considered as punitive in nature. Punitive action can only be
taken through the procedure prescribed in the statute for
example under chapters VII and VI of the Water and Air Acts
respectively.

III. Indian environmental law has assimilated23 the principle of
Polluter Pays and there is also a statutory incorporation of
this principle in our laws.24 The invocation of this principle
is triggered in the situations?25; i) when an established

threshold or prescribed requirement is exceeded or

23 Indian Council for Enviro-Legal Action (supra n.12); Vellore (supra n 13).

24 Section 20. Tribunal to apply certain principles- The Tribunal shall, while passing any
order or decision or award, apply the principles of sustainable development, the precautionary
principle and the polluter pays principle.

25 Loveleen Bhullar, The Polluter Pays Principle: Scope and Limits or Judicial Decisions’; in
Shibani Ghosh (ed.), Indian Environmental Law (Orient BlackSwan 2019).
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breached, and it does result in environmental damage, ii)
when an established threshold or prescribed requirement is
not exceeded or breached, nevertheless the act in question
results in environmental damage and also iii) when a
potential risk or a likely adverse impact to the environment
is anticipated, irrespective of whether or not prescribed
thresholds or requirements are exceeded or breached.
Environmental regulators have a compelling duty to adopt
and apply preventive measures irrespective of actual
environmental damage. Ex-ante action shall be taken by
these regulators and for this purpose a certain measure in
exercise of powers under Sections 33A and 31A of the Water
and Air Acts is necessary.
The powers of the Boards under Sections 33A and 31A of the
Water and Air Acts are identical to that of Section 5 of the
Environment Protection Act. Under Section 5, the Central
Government or its delegate has the power to issue directions
to the polluting industry to pay certain amounts and utilise
the said fund for carrying out remedial measures. The Boards
are empowered to take similar actions under Sections 33A

and 31A of the Acts.
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28. Having considered the principles that govern our
environmental laws and on interpretation of Sections 33A and 31A
of the Water and Air Acts, we are of the opinion that that the
Division Bench of the High Court was not correct in restrictively
reading powers of the Boards. We are of the opinion that these
regulators in exercise of these powers can impose and collect, as
restitutionary or compensatory damages fixed sum of monies or
require furnishing bank guarantees as an ex-ante measure

towards potential or actual environmental damage.

29. There is no doubt that Section 33A of the Water Act and
Section 31A of the Air Act give the State Boards powers to issue
necessary directions for environmental restoration, remediation
and compensation and for the payment of costs for the same. The
National Green Tribunal’s judgment in Swastik Ispat correctly
identified the Boards powers to issue directions for payment of
environmental damages under Section 33A of the Water Act and
the Section 31A of the Air Act. A restrictive interpretation which
fails to differentiate between environmental damages and punitive
action significantly encumbers the Boards ability to discharge its

duties.
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30. The Board’s powers under Section 33A of the Water Act and
Section 31A of the Air Act have to be read in light of the legal
position on the application of Polluter Pays principle as formulated
and explained. This means that State Board cannot impose
environmental damages in case of every contravention or offence
under the Water Act and Air Act. It is only when the State Board
has made a determination that some form of environmental
damage or harm has been caused by the erring entity, or the same
is so imminent, that the State Board must initiate action under

Section 33A of the Water Act and Section 31A of the Air Act.

31. At this stage, we must also take note of the recent 2024
amendments26 to the Water and Air Acts. Two major changes
relevant for our consideration are that of decriminalisation2” and

introduction of the office of “Adjudicatory Officer”?8. Even after the

26 The Water (Prevention and Control of Pollution) Amendment Act, 2024, Jan Vishwas
(Amendment of Provisions) Act, 2023.

27 Section 41 in the erstwhile Water Act has been substituted by sections 41 and 41A, whereby
contravention of directions issued under section 20 (for obtaining information), 32 (for
imposing emergency measures in case of pollution), 33 (for restraining apprehended
pollution) or 33A would now be punishable by penalty alone; thereby replacing the earlier
penal framework comprising of imprisonment and fine. Similar amendments done for section
42 (penalty for certain acts), section 43 for contravention of directions under section 24
(prohibiting use of stream or well), section 44 (prohibiting alteration of meter, etc.), and
section 45A (residuary). Correspondingly, under the Air Act criminal liability under section
37 for contravention of directions under section 22 (restricting emission beyond standards)
or section 31A has been restricted to fine alone. Similar amendments have been brought in
section 38 and 39 (residuary). Punishment for imprisonment has been retained only for
violation of section 21 and failure to pay penalty or additional penalty under section 39D.

28 In the Water Act, section 45B puts in place a new office by the title of ‘Adjudicating Officer’,
who would be an officer not below the rank of Joint Secretary to the Centre or Secretary to
the State, appointed by the Central Government. Adjudicating Officer is empowered to inquire
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amendments, in our opinion, there is no conflict between the
powers of the State Boards to direct payment of environmental
damages under Sections 33A and 31A of the Water and Air Acts
and the powers of the Adjudicating Officer to impose penalties
under Chapter VII of the Water Act and Chapter VI of the Air Act.
The decriminalization of offences under these Chapters has not
removed the punitive nature of actions that can be taken under
them. There remains a clear distinction between the nature of
directions that the State Boards can issue under Sections 33A and
31A of the Water and Air Acts for payment of environmental
damage and the determination by Adjudicating Officers. The
former is compensatory in nature and will be resorted to when
remedial measures are being undertaken to restore the degraded
environment or pollution caused. The latter is a penalty for an
offence under the law and is imposed with the objective of
punishing the offender. This penalty collected here will not be
specifically directed towards the restoration of the degraded

environment (for instance, to decontaminate a pond that has been

and impose penalties under sections 41, 41A, 42, 43, 44, 45A and 48. Appeal against such
imposition lies before the National Green Tribunal as per section 45C. The Adjudicating
Officer is further empowered to file a complaint for cognizance under section 49.
Corresponding additions have been made under the Air Act as well under sections 39A
(Adjudicating Officer), 39B (Appeal to NGT) and 43 (Cognizance of offences).
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polluted due to discharge of untreated sewage). It will be deposited
in the Environmental Protection Fund that is to be set up under
Section 16 of the Environment (Protection) Act. According to
Section 16(3) of the EP Act, the Fund shall be used for, (a) the
promotion of awareness, education and research for the protection
of environment; (b) the expenses for achieving the objects and for
purposes of the Air (Prevention and Control of Pollution) Act,
1981(14 of 1981) and under this Act; and (c) such other purposes,

as may be prescribed.

A. Board’s Responsibility to Choose Appropriate Course of
Action.

32. Given their broad statutory mandate and the significant duty
towards public health and environmental protection the Boards
must have the power and distinction to decide the appropriate
action against a polluting entity. It is essential that the Boards
function effectively and efficiently by adopting such measures as
is necessary in a given situation. The Boards can decide whether
a polluting entity needs to be punished by imposition of penalty or
if the situation demands immediate restoration of the

environmental damage by the polluter or both.
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B. Powers Must Be Guided by Transparency and Non-
Arbitrariness.

33. While we hold that the Boards have the power to direct the
payment of environmental damages, we make it clear that this
power must always be guided by two overarching principles. First,
that the power cannot be exercised in an arbitrary manner; and
second, the process of exercising this power must be infused with

transparency.

34. This Court has underscored the importance of strong
institutional frameworks in environmental governance that are
effective, accountable and transparent. In Bengaluru Development

Authority v. Sudhakar Hegde?°, this Court held -

“95. The protection of the environment is premised not only on
the active role of courts, but also on robust institutional
frameworks within which every stakeholder complies with its
duty to ensure sustainable development. A framework of
environmental governance committed to the rule of law
requires a regime which has effective, accountable and
transparent institutions. Equally important is responsive,
inclusive, participatory and representative decision-making.
Environmental governance is founded on the rule of law and
emerges from the values of our Constitution. Where the health
of the environment is key to preserving the right to life as a
constitutionally recognised value under Article 21 of the
Constitution, proper structures for environmental decision-
making find expression in the guarantee against arbitrary
action and the affirmative duty of fair treatment under Article
14 of the Constitution. Sustainable development is premised
not merely on the redressal of the failure of democratic
institutions in the protection of the environment, but ensuring
that such failures do not take place.”

(emphasis added)

29 (2020) 15 SCC 63
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35. To ensure that the Boards impose restitutionary and the
compensatory environmental damages in a fair transparent, non-
arbitrary manner, with procedural -certainty, necessary
subordinate legislation in the form of rules and regulations must
be notified. This shall include methods by which environmental
damage is determined, and the consequent quantum of damages
are assessed. They may also incorporate certain basic principles of
natural justice for fairness in action. At present environmental
damages are being levied by the Boards on the basis of certain
guidelines issued by the Central Pollution Control Board in its
document “General framework for imposing environmental damage
compensation” issue in December, 2022. These guidelines seem to
have been issued pursuant to the directions of the NGT.30 [t is
important that these guidelines are reviewed thoroughly and
issued in the form of Rules and Regulations. This will enable
declaration of a law that applies and ensures its recognition and
easy implementation.

36. These Rules must also create enabling framework for citizens
to file complaints about environmental damage. Public

participation in environmental protection has assumed great

30 Pursuant to the NGT in its order in O.A. No. 606/2018 dated 24.04.2019.
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importance with climate change threatening to drastically disrupt
our way of living. Boards, being the first line of defence against
polluting activities, must provide easy accessibility and encourage
public participation in their function and decision making.

37. While we have reversed the decision of the High Court on the
principle of law and hold that the environmental regulators, the
Pollution Control Boards, can impose and collect as restitutionary
and compensatory damages fixed sums of monies or require
furnishing bank guarantees as an ex-ante measure towards
potential environmental damage in exercise of powers under
Sections 33A and 31A of the Water and Air Acts, we issue the
following consequential directions.

38. In view of the fact that the show cause notices in these cases
relate to the year 2006 and those show cause notices were set-
aside by the Single as well as by the Division Benches of the High
Court, we are of the opinion that no purpose will be served in
reviving the said show cause notices at this point of time. In the
facts and circumstances of the case while we allow the appeal on
the principle of law there shall not be any consequential direction
for reviving the show cause notices which have been set-aside

concurrently by the Single as well as by the Division Bench of the
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High Court. If certain amounts have been collected on the basis of
the said show cause notices they shall be returned by DPCC within
a period of six weeks from the date of this order, and if amounts
are not deposited or collected the appellant, DPCC shall not take
any further action.

39. For the reasons stated above:

(a) we allow these appeals and set aside the judgement and order
dated 23.01.2012, passed by the Division Bench of the High Court
of Delhi to the extent of declaration of law but direct that the show
cause notices that have been set aside by the High Court shall not
be revived.

(b) we direct that the Pollution Control Boards can impose and
collect as restitutionary and compensatory damages fixed sums of
monies or require furnishing bank guarantees as an ex-ante
measure towards potential environmental damage in exercise of
powers under Sections 33A and 31A of the Water and Air Acts.

(c) it is further directed that the power to impose or collect
restitutionary or compensatory damages or the requirement to
furnish bank guarantees as an ex-ante measure under Sections

33A and 31A of the Water and Air Acts shall be enforced only after
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detailing the principle and procedure incorporating basic

principles of natural justice in the subordinate legislation.

........................................ J.
[PAMIDIGHANTAM SRI NARASIMHA]

........................................ J.
[MANOJ MISRA]

NEW DELHI;
AUGUST 04, 2025
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PREFACE

Environmental Damage Compensation (EDC) is a tool guided by ‘Polluter Pays’ principle, wherein a
cost is paid by the polluter responsible for polluting environment and causing damage to its components.
It is applicable in both cases where the release of pollutants is sudden or gradual over a longer period,

recoverable for the site where injuries to natural resources have occurred.

While, the EDC is calculated on case to case basis and various CPCB guidelines exists for specific cases
& sectors for calculating damage cost, need was felt for a general framework for guiding the damage
assessment and cost estimation process.

This document helps in identifying direct and indirect damages caused to environment due to
anthropogenic activities and retroactive application of Environment Compensation (EC) charges. It also
details a standard procedure for damage assessment including preliminary investigation, analysis of
data, identification of EDC liabilities, assessment of direct & indirect liabilities, assessment of eco-
system damages, detailed investigation of damaged site, analysis of detailed data, determination of EDC
scenario and cost, identify best achievable remediation and restoration methods, action plan imposing

over-all EDC and monitoring of implementation of plan by regulatory bodies.

A standard format for preliminary investigation of damaged area is provided along with instructions.
Two checklists of direct and indirect liabilities for 19 types of anthropogenic hazards are also provided.
Indicative methods of damage quantification and EDC estimation have been compiled and placed at

Appendix IV for easy reference.

This document was prepared in pursuant to the directions of Hon’ble National Green Tribunal via order
dated April 24,2019 in O.A. 606/2018. It is authored by Shri B. Vinod Babu, Divisional Head WM 11,
CPCB and co-authored by Smt. Garima Sharma, AS, CPCB with editing support from Shri Sameer
Arora, Consultant (Engineering), CPCB.

Member Secretary

Central Pollution Control Board

*kk*k
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PRELIMINARY FRAMEWORK FOR IMPOSING ENVIRONMENTAL DAMAGE
COMPENSATION

1.1 Introduction

Environmental damage means the adverse effects induced on environmental properties (or goods) due
to anthropic activity, in this context, environmental goods may be natural resources such as air, soil,
surface water, groundwater, flora and fauna, ecosystem, biodiversity and the services they provide to
ecosystem or to humans. Some of the ecosystem services are purification, productivity, landscape,

climate regulation, nutrient cycling, disturbance prevention and natural mitigation, etc.

Environmental Damage Compensation (EDC) is a cost to be paid by the polluter responsible for causing
environmental damage by release of harmful substances or pollutants in excess of stipulated standards
due to inadequate control equipment or negligence. Release of pollutants may be sudden or slow and

gradual manner in excess of standards over a longer period.

Realising the need for the same, Hon’ble NGT vide its order dated April 24, 2019 in O.A. 606/2018,
noted that it necessary to recover cost of environmental damages from identified polluters based on
polluter pay principle by undertaking assessment of environmental damage. This concept is needful for

effective enforcement of environmental laws.

EDC is also based on the precautionary principle that ensures operators to take appropriate action to
prevent environmental damage from occurring. Under the “polluter pays” principle the responsible
party will be required to restore environmental damage and also responsible for compensating

consequent damages caused on receptors.

It is necessary to ensure that EDC maximize the welfare of receptor population, restoration of
environment as well as maintain sustainable environment and eco-systems, however at the same time,

scientifically estimated EDC is necessary to justify costs imposed on polluter-pay-principle.

Monetary valuation of environmental damages is a complex process involving multidisciplinary
juridical, technical and economic analysis is necessary. Following challenges may arise in assessing

environmental damages;

- Establish existence of the damage
- Establish cause-effect link between the damage and the unauthorised or negligent activities;
- Quantify or determine extent of damage;

- ldentification of suitable methodologies to valuate damages.
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1.2 Environmental Damage Compensation

Environmental Damage Compensation (EDC) is a quantifiable and reasonably estimable future
expenditure as on date for restoration of environmental damages caused due to anthropogenic release
of pollutants in excess of permissible limits or unauthorised activity. Environmental damage
compensation is apportioned to one or more factors relating to degradation of air quality, water
resources, soil, groundwater, adverse effect on human health, loss of eco-system services, including
damages caused to property, natural assets and productive assets. Thus, EDC includes cost of
assessments, cost of restoration and compensation for direct and indirect damages caused to human,
property, flora, fauna including ecosystem functions.

1.2.1 Direct Damages
Direct damages or general damages occur through direct interaction of polluting activity with an
environmental, social, or economic component. For example, discharge of untreated sewage into a river

may lead to a decline in water quality in terms of BOD, DO or rise in bacterial contamination.

1.2.2 Indirect Damages

Indirect or consequential impacts on environment often seen away from source and often occur in
pathway of impact. Indirect impacts can also be secondary or even third level impacts. For, example,
rainwater run-off over a dumpsite may contaminate a receiving water body with heavy metals or other
toxins, which in turn lead to a secondary indirect impact on aquatic flora (phytoplankton) in that water
body. This may effect fish population in impacted water body, thereafter, reduction in fish yield may

affect income of farming is third level socio-economic impacts.

As discussed, Environmental damage compensation would require monetizing cumulative activities
preliminary site investigation, detailed site assessment, restoration and also compensation for

environmental and ecological losses arising from direct and indirect damages.

1.2.3 Applicability

Environmental compensation need to be imposed retroactively. Principle of strict liability shall be
exercised on the polluter while implementing environment damage compensation. Strict liability is
imposition of liability on the polluter without finding a fault such as exceedance of standards,

negligence or ill intention.

In cases where two or more persons are liable in respect of damage, principle of joint and several

liabilities may be imposed. Under joint and several liability, a State may pursue obligation of EDC
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against any one party as if parties were jointly accountable and it becomes responsibility of the

defendants to sort out their respective proportions of obligation and payment.

1.3 Scope of EDC & Standard Flow Model for estimating EDC

A standard procedure shall be followed for estimation of damages due to anthropogenic polluting
activities. It includes following steps,

i. Preliminary investigation
ii. Analysis of preliminary data
iii. Identification of EDC liabilities
iv. Assessment of direct, indirect liabilities
v. Assessment of eco-system damages
vi. Detailed investigation of damaged site, if required
vii. Analysis of detailed data
viii. Determination of EDC scenario and cost
ix. ldentify best achievable remediation and restoration methods
X. Directions/ action plan imposing over-all EDC

xi. Monitoring of implementation of plan by regulatory bodies

The Standard Flow Model for estimating EDC is as presented below,
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.

Preliminary assessment with limited sampling of impacted matrices
and carry out survey to identify direct and indirect damages

(SPCB, Local authority or any other expert if necessary)

Analyze preliminary data (sample analysis of
Soil/GW/SW/Air/etc.) and field survey on
damages

Historical data available
with SPCBs/local agency

Results are above Field survey indicates Field survey indicates
screening values for soil damage to health and ecological damage.
/water /Air environment

No action required.

No action required. Data available Yes ) No action required
EC for direct damages sufficient to assess EC for I!1d|rect damages EC for ecolc?gical
) RIS is remote i
is remote g damages is remote
No \ 4

\4

Prepare DPR & implement

[ Prepare DPR & implement remediation ] Recover - ion of
Compensation for estoration of eco-systems
damages to
Environment and

eco-systems

EDC = Assessment Costs + Cost of remediating damages to environment & Ecology + Compensation for
damages to environment and Eco-system services
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Preliminary investigation

Following scope of work identified for reconnaissance and preliminary investigation of damaged site;

To conduct field visits, visual site inspections, review of existing documents, maps and literature

and carry out the following activities.
Current sources of contamination at site and process of release in the influence area.
Collection of history/background information of the contaminated site

Basic features of the site i.e. collection of available information on the site like site maps
(topographical, geological), hydro-geological information, information from local authorities,
information on the type of polluting-sources at site.

Identification of previous and current land use pattern of the site
Identification of parameters causing immediate threat to the ecology and environment.

Discussion with local people and other informed people, district administration, municipal and

regulatory authorities, NGOS, etc.

Selection of the available observation wells (Bore Well) in the watershed covering the site, for
monitoring water level and quality monitoring at appropriate locations, & inventory details like

total depth of the well, water column; frequency of sampling (pre monsoon/ post monsoon)

Description of area with respect to existing land use, potential areas of environmental/ecological
risk, demographic profile, social economic and environmental conditions of the people in receptor

areas, flora and fauna etc.
Information of prevailing or commonly reported health issues in the area

Collection of preliminary samples and analysis of soil, sub-soil, surface water, ground water for
comprehensive analysis of major ions and heavy metals, organic constituents, pesticides and other
relevant parameters related to the contaminated site as per national / international accredited testing

procedures.
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Analysis of preliminary data

Based on preliminary survey and sampling, a detailed sampling protocol aimed at assessing the
contamination level of the site and to establish the baseline environmental status of the project area
shall be prepared. The protocol shall include identification of criteria pollutant (parameters) for
analysis, sampling frequency (number of seasons), number of samples, etc. and shall be submitted
for approval of concerned authorities.

Identification of Benchmark /Background samples.

Outlining the extent of contaminant plume or contaminated area based on field survey and

preliminary findings.

Establishing conceptual site plan/model showing link between source and receptor. It comprises
three elements (i) Potential sources of contamination, (ii) Potential receptors that may be harmed
and (iii) Potential pathways linking the two

Identification of direct and indirect EDC liabilities

This guidance document provides a broad framework for identifying damages, assessing damages and

imposing compensation for environmental damage. Step-wise approach shall be adopted for activities such

as preliminary assessment, identification of direct and indirect liabilities, detailed environmental and

ecological studies, assessment of damages, calculation of compensation for direct and indirect liabilities.

Following direct liabilities will be applicable for assessment and restoration;
= Soil and sediment contamination
= Groundwater contamination
= Contamination surface bodies

= Damages to eco-systems

These ecological impacts may constitute clearing/fragmentation/alteration/destruction of native vegetation,

animal habitats, pollution of watercourses and wetlands, sediment, nutrient and pollutant run-off into

adjacent vegetation and animal habitats, loss of hollows, nesting and feeding habitats for birds, etc. Some

of the activities that may cause ecological damages are as given below;

= Sand mining
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Mining activity

Industrial discharge of wastewater
Dumping of hazardous wastes and chemicals
Deforestation

Release of air pollutants

- The direct liabilities with respect to Air pollution are,

Compensation for release of air pollutants in excess of permitted quantities

Compensation for release of toxic gases from process

- Indirect damages are those damages which are not directly accountable to an action and may either

be fixed or variable. A few important indirect damages are,

Cost of compensating indirect damages

Social responsibility for supply of safe drinking water

Resettlement/Relocation

Loss of life

Permanent, temporary, total or partial disability or other injury or sickness

Loss of wages due to total or partial disability or permanent or temporary disability
Medical expenses incurred for treatment of injuries or sickness

Damages to private property

Expenses incurred by the Government or any local authority in providing relief, aid and

rehabilitation to the affected persons

Loss to the Government or local authority arising out of, or connected with, the activity

causing any damage

Local claims including cost of restoration on account of any harm or damage to environment

including pollution of soil, air, water, land and eco-systems

Loss of business or employment or both

10
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=  Any other claim arising out of, or connected with environmental and ecological damages due

to release of pollutants
= Long term monitoring costs (for options such as monitored natural attenuation)
= Claims on account of harm to milch and draught animals
= Claims on account of harm to aquatic fauna

= Claims for loss due reduced fishing yield in ponds, rivers or sea

Impacts to the environment can be caused through a variety of mechanisms. It is not the intent of this report
to capture all possible contamination scenarios that may occur in a multitude of permutations and
combinations that may impact the natural resources. However, this report addresses environmental impacts
arising from prominent anthropogenic polluting activities which contaminate natural resources and impact
receptors. A check-list of environmental damage scenarios and applicable compensation liabilities is placed
at Appendix Il & 11I.

1.3.4 Assessment of direct and indirect liabilities

Development of national framework on environmental damage assessment is a complex exercise requiring
consultations with multi sectoral experts of environmental economics, remediation, cost estimates, etc.
CPCB utilized expertise of Expert Group comprising experts on damage assessment, environmental
economics, valuation, etc. A meeting of Expert Group was held on May 16, 2019 at Central Pollution
Control Board to guide efforts for exploring development of national framework. It was suggested that a
standard procedure for calculating best estimation of damages due to different scenarios of anthropogenic
polluting activities need to be developed over time for quantification and estimation of environmental

damages.

In case of environmental damages arising due to improper handling of hazardous wastes, guidelines on
imposition of environmental liability published by CPCB may be referred. Indicative methods for
assessment of environmental damage compensation for air pollution, river pollution, soil and groundwater
is placed at Appendix IV. Specific studies would be necessary for assessing EDC depending on nature of
damage. Cost for penal or deterrent charges and criminal damages have not addressed in this reference

document while estimating EDC.

11
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1.3.5 Assessment of Eco-system liabilities

Quantification of ecological damages is analytical measure of the extent, severity and duration of the
damage in terms of alteration, which is an adverse variation with respect to the baseline condition of the
natural resources and services; deterioration, which is a partial loss of the ability of the natural resource to
provide an ecological or public service; partial destruction, which is the loss of one or more services; and
total destruction, which is the loss of all the services. Thus, assessment of eco-system damage is complex
and location specific. It is required to be done on case to case basis by collection, compilation and
assessment of data on biological environment, ecosystem functions, communities, etc. in the damaged area.
In view of time constraint, the same may be done using archive data available with local agencies &

concerned institutions.

1.3.6 Detailed investigation of damaged site, if required

Detailed investigation is build up on findings of preliminary investigation, including extent & significance
of direct and indirect damages. Detailed assessment should be carried out as per pre-determined sampling
protocol approved by concerned authority. Scope of detailed assessment in case of contaminated areas is

given below;

- Clearly delineate the boundaries, longitudinal and cross section of the contaminated site through

topographic and other engineering surveys and prepare a base map of the site.
- Water, soil, sediment, and air quality assessment - analysis of criteria pollutants

- Collect data on geological, hydrogeological and hydrological features of the contaminated site - if

required necessary studies shall be carried out.
- Development of groundwater flow, surface water flow and mass transport models.
- Estimate the quantity of contaminants and their concentrations including secondary pollutants.
- Socio - economic and environmental assessment of the contaminated area.

- Assess the potential environmental/ecological/health impacts on soil, ground water, surface water

bodies, population, flora and fauna
- Pathways of contaminant transport, fate of the contaminant and exposure.

- Assessment of toxicity, bioavailability, biodegradability and mobility of contaminants.

12
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- ldentification of significant receptors and establishing trigger values.

- Use suitable quantitative or qualitative risk assessment model.

This report does not prescribe detailed methodology for assessing environmental damages. However, an
indicative checklist of possible types of damages and parameters indicating indirect impacts on environment
is given at Appendix Il & I11.

1.3.7 Analysis of detailed data

Analysis of data from detailed investigation data will determine the applicable damages for environmental
compensation, which should be estimated as per specified methodology, that may be evolved on case to
case basis. Some of the indicative methods for assessment of environmental damage compensation for air

pollution, river pollution, soil and groundwater are given at Appendix IV.

1.3.8 Determination of EDC scenario and cost

As discussed earlier, environmental damage compensation is cumulative of one or more factors relating to
environmental degradation of air quality, water resources, soil, groundwater, adverse effect on human
health, loss of eco-system services, including damages caused to property, natural assets and productive
assets. Thus, EDC includes cost of assessments, cost of restoration and compensation for direct and indirect
damages caused to human, property, flora, fauna including ecosystem functions etc., identified during

detailed assessment study.

Environmental Damage Compensation comprises of (i) assessment obligation, (ii) remediation obligation
(iii) restoration obligation (iv) compensation to affected third party (v) obligation to compensate damage to

natural resources. Thus environmental damage compensation can be calculated as below;

EDC = Assessment Costs + Cost of remediating damages to environment & ecology + Compensation for

damages to environment and eco-system services

The concerned regulatory agency (or SPCBs/PCCs) may approve applicable EDC scenario.The key
parameters that will ultimately dictate the level and costs of remediation activities are degree of ecological

damage, number of impacted receptors, impacted media volumes, volume of indirect damage liabilities,

13
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pollutants (constituents) of concern, number of contaminants, impact matrix, current and intended future

land use, migration of contamination, etc.

1.3.9 Identify best achievable remediation and restoration methods & its cost

Having completed the preliminary and detailed site assessment as above, the polluter may be liable to
undertake remediation and restoration activity, as applicable. A remediation plan is to be prepared
specifying most applicable remedial technology to bring the site-specific contamination levels down to no
risk or an accepted risk level (based on environment/ human health scenario) and estimated costs for
remediation. Upon review of the same, the concerned agency (or SPCB/PCC) may specify remediation
objective and site specific target levels for restoration for specific constituents of concerns along with
intermediate target levels vis-a-vis time schedule so as to monitor the progress of remediation. Evaluation
and fixation of site specific target levels for restoration of environmental and ecological damages may be
specified by concerned SPCB/PCC on their own or by constituting an Expert Committee thereof. A
restoration plan of the site may be evaluated by concerned SPCB/PCC or Expert Committee and target
levels fixed for intermediate monitoring. An indicative approach for arriving at an appropriate remediation

option and restoration plan is presented in the flow sheet below,

Identify areas/ media and their volume requiring
remedial action & restoration

v

Development of in-situ or ex-situ restoration
approach, such as containment, in-situ treatment,
removal or monitored natural attenuation, etc.

\ 4

Identify technologies corresponding to each
general approach and evaluate technologies
with effectiveness, implementability and cost

- J

y

4 7\
Combine media specific technologies to develop
L remedial options & restoration plans.

A4

[ Selected remedial option & restoration plan ]

14



373

Expert Committee may also finalize applicable compensation liabilities due to indirect damages based on

detailed investigation studies.

Once the plan with site specific target levels is approved by the agency (or SPCBs/PCCs), responsible party
shall undertake site restoration accordingly under supervision of agency or any third party appointed for
the same. During such period, few sampling and analysis shall also be carried out by the SPCB/PCC for

validation.

1.3.10 Directions/ action plan imposing over-all EDC

Upon receipt of the assessment reports, which shall comprise of damage assessment, remediation objective
and restoration plans along with the cost estimation and time schedule, the concerned agency (SPCB/PCC)
may firm up the remediation objective and duly approve the plan for implementation by specifying site
specific target levels. Directions may be issued to responsible party(ies), as necessary.

1.3.11 Monitoring of implementation of plan by regulatory bodies

The approved restoration plan and recovery of environmental compensation for damages caused to
environmental properties shall be executed by the responsible party(ies), which may be monitored by
SPCB/PCC as per the time schedules and phase wise remedial targets thereof as declared in the assessment
report so as to meet the said remediation objective/standard. During such monitoring, few sampling and

analysis thereof shall also be carried out by the SPCB/PCC for validation.

*k*k
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APPENDIX |
FORM - 1

FORMAT FOR PRELIMINARY INVESTIGATION OF DAMAGED AREA

1. Date and time of inspection

2. Location of damaged area

3. | Coordinates of damaged area

4, Nature of damage

5. Possible cause of damage

6. | Single source contamination or multi source

contamination

7. Estimated date or duration of activity resulting in

damage

8. Impacted receptors (tick whichever applicable) 0 Air
(1 Surface water ..................
"1 Drinking water
"1 Ground water
1 Solil
| Sediment
(1 Flora

(1 Fauna

16
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1 Cattle
"1 Crops/ Agriculture land/ Orchid

[ Infrastructure/property

[ Others.......ooovvvviiiiinnnn...

9. Pollutants suspected to be discharged
10. | Pollutants of most concern
11. | Estimated quantification of damage media (in

terms of area, volume, numbers, percentage, as

applicable and possible)
12. | Land use (industrial, commercial, agricultural, | Historic

residential, combinations thereof, etc.)

Specify if needed. Current

Future

13. | Site situation (climatic conditions, hydrology,

groundwater flow, surface waters, underground

structures, etc. in damaged area)
14. | Type of geology (sand, clay silt, weathered

rocks, fracture rocks, competent rocks)
15. | Depth to ground water (m)

(if applicable)
16. | Offsite migration of pollutant possible, specify Yes/ No
17. | Location of damaged area with respect to nearby

wetland or eco-sensitive areas (if any)

17
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18.

Location of damaged area with respect to sensitive
receptors that could possibly require remedial
actions such as, potable water supply, surface
water bodies, residential area, sensitive

ecosystem, etc.

19.

Any immediate measure taken to control

damage, specify

Yes/ No

20. | Any other observation requiring mention,
21. | Documents to be attached (if available)
= Relevant permits, consent, license, etc. (if applicable)
=  Site layout map
= Photographs
= Videos
Signature

Name & designation of team members

Date & Place

INSTRUCTIONS FOR FILLING FORM - |

= This form serves as a preliminary factsheet to gather general information on damaged site

= The inspecting team shall perform dry inspection including observation of damaged site, neighborhood
& operations/ activities in the area, interviewing stakeholders/site/receptors representatives, collecting

records & reports available, taking photographs or making videos, etc.
= Preliminary inspection can be a rapid walk-through inspection or slightly more elaborated, if required.

»  While informing ‘nature of damage’ and ‘possible cause of damage’, an estimate may be made on most
possible scenarios that may have occurred resulting in environmental damage to the site. In case, team

fails to make an estimate, a list of probable scenarios may be prepared.

18
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‘Pollutants suspected to be discharged’, it is required to mention all the pollutants suspected to have
been discharged during the incident. However, with respect to information under ‘Pollutants of most
concern’, it is to remember that it is the function of nature of pollutant, its impact of human &
environment, toxicity and concentration at damaged site. For example, it may include but not limited to
a pollutant which is carcinogenic or hazardous or radioactive. It may include toxic pollutants which are
pollutants or combinations of pollutants, including disease-causing agents, which after discharge and
upon exposure, ingestion, inhalation or assimilation into any organism, either directly from the
environment or indirectly by ingestion through food chains, will cause death, disease, behavioral
abnormalities, cancer, genetic mutations, physiological malfunctions, (including malfunctions in

reproduction) or physical deformations, in such organisms or their offspring.

‘Estimated quantification of damage media’, in case air quality is affected, it may be reported in terms

of area and population under direct impact and physical observations on air quality.

*k*k*k
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APPENDIX 11

CHECKLISTS OF DIRECTLY IMPACTED ENVIRONMENTAL COMPONENTS

The most possible scenarios that may occur due to anthropogenic activities resulting in damage to environment and applicable compensation

scenarios are as given in Tables below,

Directly impacted environmental properties (tick the appropriate box)

Type of damage

Ambient air Ground Water Surface Water Soil Sediment Ecology
Effluent discharge from an industry N
exceeding limits/ untreated or (VOCs & Acidic V \ \ \ V
inadequate pollution control device fumes)
Emission from an industry or
incinerator; absent or inadequate \ \ \ \
pollution control device
Un-scientific dumping of municipal
solid waste ! v ! ! !
Untreated sewage in water bodies N N N N
Improper disposal of C&D Waste \
Leakage or failure of sanitary and
secured Landfills v v
Unscientific recycling of E-Waste \ V \ \ \

20
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Directly impacted environmental properties (tick the appropriate box)

Type of damage
Ambient air Ground Water Surface Water Soil Sediment Ecology
Improper disposal of bio-medical J
waste
Biomass burning \ \
Vehicular emissions exceeding limit \/
Diesel generator sets exceeding limit \
Road dust & soil dust \
Illegal Hazardous waste dumping b
- Pna Y v v v v V
industry
Chemical spills or leakages v \ \ \ \/ \
(Gases, VOCs & fumes)

CETP — Failing to meet standards

v y v v
(case to case basis)
Fire, explosions, Reactions of
hazardous substances/wastes (case to \ \ \ \
case basis)

o v
Marine spills \ \ V
Beach

Mining Activity N N N N N N

21
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CHECKLIST — APPLICABLE COMPENSATIONS FOR INDIRECT IMPACTS

APPENDIX 111

Type of
Environmental

damage

Parameters indicating indirect liabilities for compensation

Supply
Drinking

water

Harm to
Flora &
fauna,

animals

Property
damage

Loss of
ecological

services

Resettlem
ent/
relocation/
Relief

Health

Injury
[sickn

€ss

Loss of
life

Loss of

recreation

Reduced
yield
fishing /

agriculture

Loss of

earnings

Medical

expenses

Other
claims
indirect

losses

Un-acceptable
Effluent
discharge from

an industry

Un-acceptable
Emission from
industry or

incinerator

Un-scientific
dumping of
municipal solid

waste

Monitor

ing etc.

Untreated
sewage in water

bodies

22
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Parameters indicating indirect liabilities for compensation
Type of Harm to Resettlem ) Reduced Loss of | Medical | Other
) Supply Loss of Injury ) ) ]
Environmental o Flora & | Property . ent/ ) Loss of | Loss of yield earnings | expenses | claims
Drinking ecological ) Health | /sickn ) . o o
damage fauna, | damage ) relocation/ life recreation | fishing/ indirect
water services ess
animals Relief agriculture losses
Improper
| v v v |
disposal of C&D \ Noise
Waste
Leakage or Visual
failure of nuisanc
| v v V V SO R I v v
sanitary and e,
secured Landfills Odour
Unscientific
recycling of E- v v \ \ \ v \
Waste
Improper
disposal of bio- v V \ \ V \ \
medical waste
Biomass burning N R N
Diesel generator
sets exceeding V \ \ V V
limit
Road dust & soil
v V V y
dust

23
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Parameters indicating indirect liabilities for compensation

Type of Harm to Resettlem ) Reduced Loss of | Medical | Other
) Supply Loss of Injury ) ) ]
Environmental o Flora & | Property . ent/ ) Loss of | Loss of yield earnings | expenses | claims
Drinking ecological ) Health | /sickn ) ) o o
damage fauna, | damage ) relocation/ life recreation | fishing/ indirect
water services ess
animals Relief agriculture losses
lllegal v v
Hazardous waste
| v v v y y VO v v y
dumping by
industry
Chemical spills
P v v v V V VoA v V v v v
or leakages
CETP - Failing
to meet standards
v VoA v V v v v
(case to case
basis)
Fire, explosions,
Reactions of
hazardous
v v v y S R v v v v
substances/waste
s (case to case
basis)
Marine spills N N N N N N N N N
Mining Activity N N N N N N N N N N N N
Deforestation N N N N N N N N N

24
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APPENDIX IV

INDICATIVE METHODS OF DAMAGE QUANTIFICATION & EDC
ESTIMATION METHODS

1. AMBIENT AIR
1.1 Applicability

= Discharge of air pollutants from ducted and/or non-ducted emissions above prescribed limits or general
standards

= Deposition of toxic particulates on land from localized air polluting source (lead, mercury, cadmium,

etc.)

= Formation of complex secondary pollutants due to nucleation, condensation and other chemical
reactions of primary pollutants discharged from a polluting activity

1.2 Quantification

The monitoring & analysis of applicable parameters (as per prescribed norms) upwind, mid site and
downwind may be conducted as per established methods of measurement. Dispersion model such as
AERMOD, CALPUFF, CALINE, etc. can be used to determine the change in concentration over the
specific area. For estimating affected population, ArcGIS can be used or else can be done manually using

population details available in public domain for damaged site and downwind area.

1.3 Estimating cost due to mortality & morbidity using direct cost transfer method

This method is based on the method of transferring available information from already completed studies
in another location or context. It is economical and less time consuming than other available method for
economic assessment. It can be used as a screening process to decide whether original valuation study

would be required or not. Steps for valuation through this method are as presented below,

Identify existing studies or values

4

Decide whether the existing value are transferable
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¥

Quality of studies to be transferred

\ 4

Adjust the existing value to better reflect the value for
the case study under consideration

For ease of understanding, a case study by Muller & Mendelssohn, 2007 is used for estimating damage cost
due to mortality and morbidity (Chronic bronchitis, Cardiac issues etc) due to air pollution in an area using
direct cost transfer method. Assuming that the conditions at the referred site are similar in total or portion
to damaged site under study, we utilize cost estimates of referred study to deduce cost per tonne of pollutant
emitted reworked to Indian context by considering exchange rates and inflation.

Damage cost on Health (Rs/tonnes) = Damage cost per tonne (USD, 2011) x Exchange rates x inflation

It is elucidated as below,

Damage cost due to mortality and morbidity per tonne of emitted pollutants
Sl Pollutant Damage cost per tonne | Damage cost per tonne | Damage cost per
No (USD,2011)* (INR)** tonne (2019)***
Mortality
1 NOx 319.82 22,084 36,062.15
2 VOC 143.79 9,929 16,213.6
Morbidity
1 NOx 5.07 350 571.53
2 VOC 2.24 155 253.11

*Findings of referred study
**Exchange rate applied

***Inflation rate applied

27
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1.4 Estimating cost of life & health through value of statistical life and disability adjusted life year

Value of statistical life (VSL) is the amount people are willing to pay to reduce risk so that on average one
less person is expected to die from the risk. Alternatively, it can be thought of as how much people are
willing to pay for safety. VSL estimates are based on studies of the wage compensation for occupational
hazards or studies that elicit people’s willingness to pay for mortality risk reduction directly. On the other
hand disability-adjusted life year (DALY is a measure of overall disease burden, expressed as the number
of years lost due to ill-health, disability or early death. Both of these values are powerful indicators for
understanding impacts of air pollution on affected population. There are numerous studies done for
calculating VSL. With regard to DALY, values are published in WHO publication “Global Burden of

Disease’.

The mortality cost is calculated using following equation,
Tc (Mortality) = Pa x VSL x (1+i)"
Where,
Tc = Total mortality cost
Pa = Affected Population (calculated as below)
VSL = Value of statistical life (Using data from existing literature)
i = inflation rate

n = number of years

The morbidity cost is calculated using following equation,
Tc (Morbidity) = Pa x DALY x Ai x (1+i)"
Where,
Tc = Total morbidity cost
Pa = Affected population (calculated as below)
DALY= Disability Adjusted Life Years (Using data from WHO database)
Ai = Annual Income (Using data from latest National / State economic survey reports)

i = inflation rate;

28
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n = number of years

The value for Pa is calculated using equation below,
Pa = AF x Bi x Pe
Where,
Pa= Affected Population
Pe, Exposed Population = (Total population * ambient concentration of pollutant / relative risk)
Bi = Baseline Incidence*
AF, Attribution Factor** = ((Relative Risk- 1) / Relative risk)

*1t is expected level of disease that is usually present in a community. Baseline Incidence per 100,000
population is based on threshold limit given in WHO guidelines.

**Attributable risk is the rate (proportion) of a disease or other outcome in exposed individuals that can be
attributed to the exposure. Further, relative risk is the ratio of the risk of occurrence of a disease among
exposed people to that among the unexposed. WHO guidelines provide value of relative risks for various

air pollutants and relevant diseases.

1.5 Estimating cost of impacts on biodiversity, crops & property

Direct cost transfer method is most suitable and less time consuming method for estimating damage cost
with respect to crops, flora fauna, orchids, cattle, property, etc. The results from referred study are
transferred to the site under assessment and values are adjusted considering exchange rates and inflation. It
is presented below for a study on effects on flora due to NOx & VOC conducted by Muller & Mendelssohn,
2007,

Damage cost due to effect on flora due to pollutants
Sl Pollutant Damage cost per | Damage cost per tonne | Damage cost per
No tonne (USD,2011) (INR) tonne(2019)
1 NOx 28.67 1980 3,233.25
2 VOC 14.96 1033 1,686.84
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2. SURFACE WATER

2.1 Applicability

Discharge of untreated or partially treated effluent into nearby streams or nalla ultimately discharging

into larger surface water bodies
Runoff from waste dumps entering into surface water bodies

Variety of exposure pathways to receptor including but not limited to dermal contact with polluted
water, ingestion by human, ingestion by livestock & its potential bioaccumulation in foodchain,
ingestion by aquatic species

Pollutants include organic, inorganic constituents, pathogens, nutrients, suspended solids, radioactive
pollutants, oil & grease, thermal pollution, etc.

Damage to human health, water supply suspension, fishery, recreational function, biological diversity,

environmental property and indirect damages

2.2 Quantification of discharge of conservative substances into rivers

This method can be applied to calculate concentration of conservative substance such as, total dissolved

solids, chlorides and certain metals which remain conserved i.e. there is no losses due to chemical and

biological degradation and its concentration remains unchanged until the encroachment of next tributary.

If the source of discharge is a point source (that enter from a fixed discharge point such as effluent pipe or

tributary stream), downstream concentration of pollutant can be estimated by using mass balance principle

at the point of discharge. Assuming that the river is homogeneous with respect to water quality parameter

across its depth and height. Also there is no mixing of one parcel with another due to dispersion and velocity

gradient. The order of magnitude of the distance from a single point source to the zone of complete mixing

is obtained from following equation (Muller & Thomann)

Lm=2.6 U%Z (For side bank discharge)

2
Lm=13U % (For midstream discharge)

Where,

L = distance from the source to the zone where discharge has been well mixed in ft

U = average stream velocity in fps
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B= average stream width in ft

H= average stream depth in ft

By assuming complete mix condition, the principal statement for mass balance at outfall will be

mass rate of substance upstream + mass rate added by outfall = mass rate of substance immediately

downstream from outfall,

QuSu + QeSe = QS

__ QuSu+QeSe
Q

S

Where,
Qu, Su = Upstream flow and upstream concentration respectively
Qe, Se = Outfall flow and concentration respectively
Q, S = Downstream flow and downstream concentration respectively

Assuming upstream concentration of substance as zero (S,= 0), then downstream concentration can be

calculated using equation given below,
S = (%) x Se

2.3 Quantification of discharge of non-conservative substances in river

Non conservative substances decay with time due to chemical reaction, bacterial degradation, radioactive
decay, or settling of particles. Thus, assuming that the decay of substance is according to a first order

reaction, i.e. rate of loss of substance is proportional to concentration at any time.

At boundary condition i.e. S= Sy at x= 0 where So is calculated from equation above and by assuming
uniform cross-sectional area, the concentration of non-conservative pollutant can be determined using

equation below,

—Kx.
S=s, eCo)

Where K is the decay rate, since x/u =t (time to travel a distance x at velocity u)
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2.4 Quantification using modelling approach

USEtox model can be used for calculation of characterization factor of toxic pollutant. This model offers
more than 1250 substances and reflect more updated knowledge and data on effect factors. This model was
specifically designed to determine the fate, exposure and effect of toxic substances with the ability to
consider spatial differences with the country specific parameters. The characterization factor in the USEtox

model includes a Fate Factor (FF), Exposure Factor (XF) and an Effect Factor (EF).

2.5 Cost estimation to human health damage

Evaluation of economic losses related to human life and health includes sum of two components (i)
evaluation of cost of fatality (ii) evaluation of cost of affected persons.

Lun =VaNg +Zi=1 VipNip
Where,
Lun = Total cost to human health damage
V4 = Economic loss of one fatality
Ng = Number of fatalities
Vp = Economic valuation of affected person in the category k
k= 1 slightly affected, k= 2 severely affected, k= 3 very severely affected

Nk, = Number of person affected

Evaluation of cost of one fatality

According to “ the year of potential life lost” proposed by U.S. Centres for diseases control and prevention
in 1982, life is valued in proportion to person’s potential economic production. Cost of one fatality also
includes living cost of dependents. Thus cost of one fatality depend on age of victim, his income, number
of dependent on him. The life expectancy of healthy human is assumed to be 80. Cost of one fatal victim is

presented in table below,
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Cost of one fatal victim

(‘a’= age of victim, ‘ae’= age of dependant elder, ‘ay’= age of dependent child)

a <60 60<a<75 a>=75
Victim’s own loss in age ‘a’ Incomex20 Incomex(80-a) Incomex5
Cost of dependent’s living | Living expenses of one | 60 <ae <75 ae>=75
needs clder of age "ac’ Incomex(80-ae) Incomex5

Living expenses of one

child of age ‘ay’

Income x(18 - ay)

Evaluation of cost of affected person

Evaluation of affected people is the function of their age and severity of affect. It is classified into three

categories slightly affected, severely affected and very severely affected using coefficient of 0.4, 0.7 and 1

respectively. Duration of sick leaves and medical fees associated with the cure of affected people is also

taken into consideration while evaluating economic valuation of affected people.

Evaluating cost of one affected victim

Detail of loss estimation

Slight

Severe

Very severe

Affected people own loss and

living cost of the dependant

Cost in  homologous
death x0.4

Cost
death x0.7

in  homologous

Cost in homologous
death x1

Loss of sick leaves

Average daily wages x dh x 3

Medical Fees

Average hospitalization expenses

2.6 Estimating cost of damage to fisheries

Surface water pollution directly affects the fish yield, to recover the same certain time period is required.

Assuming that fishing is forbidden before recovery of fish yield, the economic loss of damage to fishery

can be evaluated using the following equation,

L = Al; X rt
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Where,
Ls= economic loss due to damage to fishery
Al:=annual gross income from fisheries in polluted water

rt = the recovery time of aquatic product (for estimating same AQUATOX model, by USEPA can
be used)

Estimating cost of damage to recreational function

Surface water pollution affects the economic function of recreation activities such as swimming, angling,
boating etc. To evaluate the cost of damage to recreation functional, following equations can be used. The
data required on number of people swimming, boating, angling in the concerned water body per day can be
obtained from local agencies or socio-economic studies conducted in the area.

Lr=Lsm+ Ler+ Lac + Lim Lr : the loss of damage to recreation
Lswm : the loss of swimming

Ler : the loss of boating

Lac : the loss of angling

Liwm: loss of leisure means

Lsm=PsuX Nsm % d Pswm : the price of replacement of swimming per person (rs/cap/ day)
Nswm : the number of people swimming in the water per day (cap/ day)

d : duration of the pollution episode (day)

Ler=Pgrx Ngr x d Per : the price for replacement for boating (rs/cap/ day)
Nt : the number of people boating in water per day

d : duration of pollution episode (d)

Lac=PacX Nag X d Pac : the price for angling for boating (rs/cap/ day)
Nag : the number of people angling in water per day

d : duration of pollution episode (d)
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2.7 Estimating cost of damage to environmental property loses

Pollution released in water bodies deteriorate the water quality and decrease the value of surface water.
Pollutant may also deposit in sediments and percolate in nearby sources of groundwater. Pollution clearance
cost analysis is applied to evaluate the cost associated with damage to environmental property due to water

pollution using following equations,

Ler = Csw+ Cow + Cso Ler = loss of environmental property (rs)
Csw = cost of pollutant removal from surface water
Cso = cost of pollutant removal from sediment

Cow= cost of pollutant removal form ground water

Csw = PswX Vsm Psw = price of removing pollutant from surface water

(rs/m?®)

Vswm = the volume of polluted surface water (m?q)

Cow = PowX Viom Pew = price of removing pollutant from ground water

(rs/m?®)

Ve = the volume of polluted ground water (m?)

Cso = PsoX Aso Pso = price of sediment remediation (rs/m?)

Aso = the area of polluted sediment (m?)

3. GROUND WATER

3.1 Applicability

e Leaching of contaminants from wastes dumped onto open parcels of land

o Leaching of chemicals from storage tanks or leaking underground storage tanks/ fuel tanks/ septic tanks
e Leaching of contaminants from landfills that are leaking below ground

e Reverse injection of effluent into deep injection wells

e Leaching of contaminants from underground leaking pipelines carrying liquid chemicals
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e Contaminated aquifers provide a variety of exposure pathways to various receptors, including but not
limited to, most importantly Humans, Livestock, including cattle, poultry, flora, fauna etc. These
pathways include, but are not limited to dermal contact with contaminated groundwater, ingestion of
contaminated groundwater and ingestion of crops that are irrigated with contaminated groundwater.

3.2 Quantification of damage to groundwater

The pollutant which enter subsurface zone creates a contamination plume within the aquifer. Thus, small
amount of certain pollutant can contaminate large areas. Flow through groundwater is govern by two
physical process that are advection and hydrodynamic dispersion. Advection is the component of solute
movement attributed to transport by flowing groundwater. The rate of transport is equals to average linear

groundwater velocity, v* where v*=v/n, v being the specific discharge and n the porosity.

Further, solute transport equation is used to represent the movement of flux of solute mass through a control
volume. The equation states that the sum of all mass, which creates solute with the control volume, must

be equal to a change in the concentration of solute with the control volume.

= e (Pxn) + 5 (D) + 5 (0.5)] — R OMO) + 5 (%0 + Z(V.0)]
Where,

Vyx, Vy,V; = Seepage velocities in x,y,z directions, m/s

Dy, Dy,D; = Dispersion coefficient, m?/sec

C = Solute concentration, mg/m?

T =Time, (s)

Visual MODFLOW can also be used to predict the ground water flow with the contaminate transport. With
the use of geological and hydraulic data the potential area of pollutant transport and its concentration can
be simulated with the help of MODFLOW and MT3D. Using this model the concentration of pollutant at

the user end can be determined.
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3.3 Cost estimation to damages

Methods for estimating cost to human health and cost of damage to environmental property described under

surface water may be transferred for ground water damage cost estimation. However, while calculating

EDC for groundwater pollution ecological economic assessment of groundwater is essential. This is

elucidated with an example on removal of groundwater (GW) deposit due to mining activity in an area,

Relevant parameters are,

Monetary value co-efficient of the damage caused by destruction & removal of ground water (K
deposit)

Static reserve’s assessment co-efficient of the ground water (K static reserve)

Monetary value co-efficient of damage caused by the water removed (K water infiltration)
Basic price of ground water (Rs./ m®)

Volume of groundwater that is being removed (m?3)

Water return coefficient of groundwater

Total cost of GW removed = Basic price of GW X Water return coefficient of GW X Volume of GW being

removed (K deposit + K static reserve + K water infiltration)

4. SOIL

4.1 Applicability

Illegal dumping of waste (hazardous or nonhazardous) on open parcels of land

Discharge of untreated or inadequately treated effluent onto open parcels of land

Boundary breaches wherein wastes might either get spilled onto open parcels of adjoining land, and/ or

sub grade breaches where wastes and/ or leachate seeps into the subsoil and potentially ultimately into

the aquifer

Spills of chemicals/ wastes during transportation, leakages from trucks, tanks, pipelines etc.

Impacted soils can lead to indirect impacts including rendering the land as not usable for agricultural

purposes, serving as a continuous source of contamination to groundwater, serve as a direct exposure

pathway to humans who may come into contact with the contaminated soil media.
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e Soils that are contaminated provide a variety of exposure pathways to various receptors including but

not limited to, most importantly humans, livestock, including cattle, poultry, etc. These pathways
include, but are not limited to dermal contact with contaminated soils, incidental ingestion of
contaminated soils, ingestion of crops that are grown on contaminated soils, inhalation of vapors from

wastes that are dumped on soils

In India, there are no comprehensive soil quality regulations and standards to ascertain the seriousness and
quantification of contamination, however, internationally adopted standards can be applied selectively for

setting screening and response levels for contaminated soils.

*kk*k

38



397

Item No. 01 Court No. 1

BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

Original Application No. 606/2018

Compliance of Municipal Solid Waste Management Rules, 2016
(State of Karnataka)

Date of hearing: 24.04.2019

CORAM: HON’BLE MR. JUSTICE ADARSH KUMAR GOEL, CHAIRPERSON
HON’BLE MR. JUSTICE K. RAMAKRISHNAN, JUDICIAL MEMBER
HON’BLE DR. NAGIN NANDA, EXPERT MEMBER

For Applicant(s):

For Respondent (s): Mr. T. M. Vijay Bhaskar, Chief Secretary, State
of Karnataka
Ms. Sneha R. Iyer, Advocate
Dr. Mahendra Jain, Addl. Chief Secretary, Urban
Development Department, Karnataka
Mr. Nilaya Mitash, Resident Commissioner,
Karnataka Bhawan, New Delhi
Mr. Anjum Parvez, Principal Secretary, Urban
Development Department, Bengaluru
Mr. Manoj Kumar, IFS, Member Secretary,
Karnataka PCB
Mr. Somesh, Executive Engineer, Dept. of
Municipal Admn, Bengaluru
Mr. Randeep, Special Commissioner, BBMP

ORDER

The issue for consideration is status of compliance of orders of this

Tribunal on the subject of solid waste management and allied issues.

PROCEEDINGS IN ALMITRA PATEL:

The matter arose before this Tribunal on transfer of proceedings in Writ
Petition No. 888/ 1996, Almitra H. Patel Vs. Union of India & Ors., by the

Hon’ble Supreme Court, vide order dated 02.09.2014.
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We may note that the issue has been subject matter of consideration
before the Hon’ble Supreme Court in several proceedings, including in
Municipal Council, Ratlam vs. Vardhichand! and B.L. Wadhera v. Union of
India and Ors.? . It has been -categorically laid down that clean
environment is fundamental right of citizens under Article 21 and it is for
the local bodies as well as the State to ensure that public health is
preserved by taking all possible steps. For doing so, financial inability

cannot be pleaded.

The Hon’ble Supreme Court had appointed Barman Committee which
gave report on 06.01.1998 and it was duly accepted. The same led to
draft for management of MSW Rules, 1999 which were replaced by 2000
Rules and are now succeeded by 2016 Rules. The Hon’ble Supreme
Court gave directions for proper management of municipal solid waste,
inter-alia, vide orders dated 24.08.2000, 04.10.2004, 15.05.2007 and

19.07.2010.

All the States were parties before the Hon’ble Supreme Court and draft
action plans were prepared which were to be updated, as per revised

Rules.

It has been observed by the Hon’ble Supreme Court in Almitra H. Patel
and Anr. v. Union of India and Ors.? that the local authorities constituted
for providing services to the citizens are lethargic and insufficient in their
functioning which is impermissible. Non-accountability has led to lack of

effort on the part of the employees. Domestic garbage and sewage along

1 (1980) 4 SCC 162
2 (1996) 2 SCC 594
3 (2000) 2 SCC 678
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with poor drainage system in an unplanned manner contribute heavily to
the problem of solid waste. The number of slums have multiplied
significantly occupying large areas of public land. Promise of free land
attracts more land grabbers. Instead of “slum clearance” there is “slum
creation” in cities which is further aggravating the problem of domestic
waste being strewn in the open. Accordingly, the Court directed that
provisions pertaining to sanitation and public health under the DMC Act,
1957, the New Delhi Municipal Council Act, 1994 and Cantonments Act,
1994 be complied with, streets and public premises be cleaned daily,
statutory authorities levy and recover charges from any person violating
laws and ensure scientific disposal of waste, landfill sites be identified
keeping in mind requirement of the city for next 20 years and
environmental considerations, sites be identified for setting up of
compost plants, steps be taken to prevent fresh encroachments and

compliance report be submitted within eight weeks.

7. The Hon’ble Supreme Court again in Almitra H. Patel and Anr. v. Union of
India and Ors.* while further reviewing the progress noted the following
suggestions for consideration by the State Governments and Central

Government and SPCBs/PCCs:-

“l1. As a result of the Hon’ble Supreme Court’s
orders on 26.7.2004, in Maharashtra the number
of authorizations granted for solid waste
management (SWM) has increased from 32% to
98%, in Gujarat from 58% to 92% and in M.P. from
NIL to 34%. No affidavits at all have been
received from the 24 other States/UTs for which
CPCB reported NIL or less than 3% authorisations

4 (2004) 13 SCC 538
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in February 2004. All these States and their
SPCBs can study and learn from Karnataka,
Maharashtra and Gujarat’s successes.

2. All States/UTs and their SPCBs/PCCs have
totally ignored the improvement of existing open
dumps, due by 31.12.2001, let alone identifying
and monitoring the existing sites. Simple steps
can be taken immediately at almost no cost by
every single ULB to prevent monsoon water
percolation through the heaps, which produces
highly polluting black run-off{leachate). Waste
heaps can be made convex to eliminate standing
water, upslope diversion drains can prevent
water inflow, downslope diversion drains can
capture leachate for recirculation onto the heaps,
and disused heaps can be given soil cover for
vegetative healing.

3. Lack of funds is no excuse for inaction.
Smaller towns in every State should go and learn
from Suryapet in A.P. (population 103,000) and
Namakkal in T.N. (population 53,000) which have
both seen dustbin-free ‘zero garbage towns’
complying with the MSW Rules since 2003 with
no financial input from the State or the Centre,
just good management and a sense of
commitment.

4. States seems to use the Rules as an excuse to
milk funds from the Centre, by making that a
precondition for action and  inflating waste
processing costs 2-3 fold. The Supreme Court
Committee recommended 1/3 contribution each
from the city, State and Centre. Before seeking
70-80% Centre’s contribution, every State should
first ensure that each city first spends its own
share to immediately make its wastes non-
polluting by simple sanitizing/ stabilizing, which
is always the first step in composting viz.
inoculate the waste with cow dung solution or bio
culture and placing it in windrows (long heaps)
which are turned at least once or twice over a
period of 45 to 60 days.

5. Unless each State creates a focused ‘solid
waste management cell’ and rewards its cities for
good performance, both of which Maharashtra
has done, compliance with the MSW Rules seems
to be an illusion.



After transfer of proceedings to this Tribunal on 02.09.2014, the matter
was taken up from time to time and several directions were issued.
Finally vide order dated 22.12.2016, after noticing that the SWM Rules,
2016 had been notified on 08.04.2016 which laid down elaborate

mechanism to deal with the solid waste management, the Tribunal

401

6. The admitted position is that the MSW Rules
have not been complied with even after four
years. None of the functionaries have bothered or
discharged their duties to ensure compliance.
Even existing dumps have not been improved.
Thus, deeper thought and urgent and immediate
action is necessary to ensure compliance in
future.”

directed as follows:

“1'

Every State and Union Territory shall enforce and
implement the Solid Waste Management Rules, 2016
in all respects and without any further delay.

The directions contained in this judgment shall apply
to the entire country. All the State Governments and
Union Territories shall be obliged to implement and
enforce these directions without any alteration or
reservation.

All the State Governments and Union Territories shall
prepare an action plan in terms of the Rules of 2016
and the directions in this judgment, within four
weeks from the date of pronouncement of the
judgment. The action plan would relate to the
management and disposal of waste in the entire
State. The steps are required to be taken in a time
bound manner. Establishment and operationalization
of the plants for processing and disposal of the waste
and selection and specifications of landfill sites which
have to be constructed, be prepared and maintained
strictly in accordance with the Rules of 2016.

The period of six months specified under Rule 6(b),
18, 23 of the Rules of 2016 has already lapsed. All
the stakeholders including the Central Government
and respective State Governments/UTs have failed to
take action in terms thereof within the stipulated
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period. By way of last opportunity, we direct that the
period of six months shall be reckoned w.e.f.
Ist January, 2017. There shall be no extension given
to any stakeholders for compliance with these
provisions any further.

The period of one year specified under Rule 11(f)
12(a), 15(e), 22(1) and 22(2) has lapsed. The
concerned stakeholders have obviously not taken
effective steps in discharging their statutory
obligations under these provisions. Therefore, we
direct that the said period of one year shall
commence with effect from 1stJuly, 2017. For this
also, no extension shall be provided.

Any State or Union Territory which now fails to
comply with the statutory obligations as afore
indicated shall be liable to be proceeded against in
accordance with Section 15 of the Environment
(Protection) Act, 1986. Besides that, it would also be
liable to pay environmental compensation, as may be
imposed by this Tribunal. In addition to this, the
senior most officer in-charge in the State
Government/Urban Local Body shall be liable to be
personally proceeded against for violation of the
Rules and orders passed by this Tribunal.

The Central Government, State Government, Local
Authorities and citizens shall perform their respective
obligations/duties as contemplated under the Rules
of 2016, now, without any further delay or demur.

All the State Governments, its departments and local
authorities shall operate in complete co-ordination
and cooperation with each other and ensure that the
solid waste generated in the State is managed,
processed and disposed of strictly in accordance with
the Rules of 2016.

Wherever a Waste to Energy plant is established for
processing of the waste, it shall be ensured that there
is mandatory and proper segregation prior to
incineration relatable to the quantum of the waste.

It shall be mandatory to provide for a buffer zone
around plants and landfill sites whether they are
geographically integrated or are located separately.
The buffer zone necessarily need not be of 500
meters wherever there is a land constraint. The
purpose of the buffer zone should be to segregate the
plant by means of a green belt from surrounding
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areas so as to prevent and control pollution, besides,
the site of the project should be horticulturally
beautified. This should be decided by the authorities
concerned and the Rules are silent with regard to
extent of buffer zone. However, the Urban
Development Manual provides for the same. Hence,
we hold that this provision is not mandatory, but is
directory.

We make it clear that buffer zone and green belt are
essential and their extent would have to be decided
on a case to case basis.

We direct that the Committees constituted under Rule-
5 would meet at least once in three months and not
once in a year as stipulated under the Rules of 2016.
The minutes of the meeting shall be placed in the
public domain. Directions, on the basis of the
minutes, shall be issued immediately after the
meeting, to the concerned States, local bodies,
departments and Project Proponents.

The State Government and the local authorities shall
issue directives to all concerned, making it mandatory
for the power generation and cement plants within its
jurisdiction to buy and use RDF as fuel in their
respective plants, wherever such plant is located
within a 100 km radius of the facility.

In other words, it will be obligatory on the part of the
State, local authorities to create a market for
consumption of RDF. It is also for the reason that,
even in Waste to Energy plants, Waste—-RDF-Energy
is a preferred choice.

In Waste to Energy plant by direct incineration,
absolute segregation shall be mandatory and be part
of the terms and conditions of the contract.

The tipping fee, wherever payable to the
concessionaire/operator of the facility, will not only
be relatable to the quantum of waste supplied to the
concessionaire/operator but also to the efficient and
regular functioning of the plant. Wherever, tipping fee
is related to load of the waste, proper computerised
weighing machines should be connected to the online
system of the concerned departments and local
authorities mandatorily.

Wherever, the waste is to be collected by the
concessionaire/operator of the facility, there it shall
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be obligatory for him to segregate inert and C&D
waste at source/ collection point and then transport it
in accordance with the Rules of 2016 to the identified
sites.

The landfill sites shall be subjected to bio-
stabilisation within six months from the date of
pronouncement of the order. The windrows should be
turned at regular intervals. At the landfill sites, every
effort should be made to prevent leachate and
generation of Methane. The stabilized waste should
be subjected to composting, which should then be
utilized as compost, ready for use as organic manure.

Landfills should preferably be wused only for
depositing of inert waste and rejects. However, if the
authorities are compelled to use the land(fill for good
and valid reasons, then the waste (other than inert) to
be deposited at such landfill sites be segregated and
handled in terms of Direction 13.

The deposited non-biodegradable and inert waste or
such waste now brought to land fill sites should be
definitely and scientifically segregated and to be
used forfilling up of appropriate areas and
forconstruction of roads and embankments in all road
projects all over the country. To this effect, there
should be a specific stipulation in the contract
awarding work to concessionaire/operator of the
facility.

The State Government, Local Authorities, Pollution
Control Boards of the respective States, Pollution
Control Committees of the UTs and the concerned
departments would ensure that they open or cause to
be opened in discharge of Extended Producer
Responsibility, appropriate number of centers in
every colony of every district in the State which
would collect or require residents of the locality to
deposit the domestic hazardous waste like
fluorescent tubes, bulbs, batteries, electronic items,
syringe, expired medicines and such other allied
items. Hazardous waste, so collected by the centers
should be either sent for recycling, wherever possible
and the remnant thereof should be transported to the
hazardous waste disposal facility.

We direct MoEF&CC, and the State Governments to
consider and pass appropriate directions in relation
to ban on short life PVC and chlorinated plastics as
expeditiously as possible and, in any case, not later
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than six months from the date of pronouncement of
this judgment.

The directions and orders passed in this judgment
shall not affect any existing contracts, however, we
still direct that the parties to the contract relating to
management or disposal of waste should, by mutual
consent, bring their performance, rights and liabilities
in consonance with this judgment of the Tribunal and
the Rules of 2016. However, to all the
concessionaire/operators of facility even under
process, this judgment and the Rules of 2016 shall
completely and comprehensively apply.

We specifically direct that there shall be complete
prohibition on open burning of waste on lands,
including at landfill sites. For each such incident or
default, violators including the project proponent,
concessionaire, ULB, any person or body responsible
for such burning, shall be liable to pay environmental
compensation of Rs. 5,000/ - (Rs. Five Thousand only)
in case of simple burning, while Rs. 25,000/- (Rs.
Twenty Five Thousand only) in case of bulk waste
burning. Environmental compensation shall be
recovered as arrears of land revenue by the
competent authority in accordance with law.

All the local authorities, concessionaire, operator of
the facility shall be obliged to display on their
respective websites the data in relation to the
functioning of the plant and its adherence to the
prescribed parameters. This data shall be placed in
the public domain and any person would be entitled
to approach the authority, if the plant is not operating
as per specified parameters.

We direct the CPCB and the respective State Boards
to conduct survey and research by monitoring the
incidents of such waste burning and to submit a
report to the Tribunal as to what pollutants are
emitted by such illegal and unauthorized burning of
waste.

That the directions contained in the judgment of the
Tribunal in the case of ‘Kudrat Sandhu Vs. Gout. of
NCT & Ors.’, O.A. No. 281 of 2016, shall mutatis
mutandis apply to this judgment and consequently to
all the stakeholders all over the country.

That any States/UTs, local authorities,
concessionaires, facility operators, any stakeholders,
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generators of waste and any person who violates or
fails to comply with the Rules of 2016 in the entire
country and the directions contained in this judgment
shall be liable for penal action in accordance with
Section-15 of the Environment (Protection) Act, 1986
and shall also be liable to pay environmental
compensation in terms of Sections 15 & 17 of the
National Green Tribunal Act, 2010 to the extent
determined by the Tribunal.

25. That the State Governments/UTs, public authorities,
concessionaire/operators shall take all steps to
create public awareness about the facilities available,
processing of the waste, obligations of the public at
large, public authorities, concessionaire and facility
operators under the Rules and this judgment. They
shall hold program for public awareness for that
purpose at regular intervals. This program should be
conducted in the local languages of the concerned
States/UTs/ Districts.

26. We expect all the concerned authorities to take note of
the fact that the Rules of 2016 recognize only a
landfill site and not dumping site and to take
appropriate actions in that behalf.

27. We further direct that the directions contained in this
judgment and the obligations contained under the
Rules of 2016 should be circulated and published in
the local languages.

28.  Every Advisory Committee in the State shall also act
as a Monitoring Committee for proper implementation
of these directions and the Rules of 2016.

29. Copy of this judgment be circulated to all the Chief
Secretaries/Advisers of States/UTs by the Registry of
the Tribunal. The said authorities are hereby directed
to take immediate steps to comply with all the
directions contained in this judgment and submit a
report of compliance to the Tribunal within one month
from the date they receive copy of this judgment.”

II. PREVIOUS PROCEEDINGS IN PRESENT MATTER:

9. The Tribunal in a review meeting on the administrative side with the

CPCB and municipal solid waste management experts, on 23.07.2018
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considered the matter in the light of annual report prepared by the
CPCB in April 2018 under Rule 24 of the MSW Rules and noticed
serious deficiencies. Accordingly, it was decided to take up the issue of
execution of judgment dated 22.12.2016 in Mrs. Almitra H. Patel & Anr.
Vs. Union of India & Ors. (supra), by way of interaction with all the
States/UTs through video conferencing. For this purpose, meetings
were held on 0